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the People Aishes the judem in Election 


TT II 3 — 39 - (iii) 

PART L.- Section 3Sub -Section alif) 
( संघ राज्य प्रशासनों को छोड़ कर ) केन्द्रीय प्राधिकारियों द्वारा जारी किए गए आदेश और अधिसूचनाएं 
Orders and Notifications issued by Central Authorities (other than 

. Administrations of Union Territories ) 
ELECTION COMMISSION OF INDIA 

AND 
NOTIFICATION 

1 . The Commissioner and 

Roturning Officor , 13 , 

Bangalore South Parliamentary 
New Delhi, the 9th November, 1981 

Constituency , Corporation of 

City of Bargalore , Bangaloro. 
O .N . 1389 .- In pursuance of section 160 of the Representa 

2 R Eswaralah , Major, 
tion of the People Act, 1951 (43 of 1951), the Election Com 

No. 49713 , I Floor , 
mission hereby publishes the judgment of the High Court of 

Avenue Road , 
Karnataka dated 17th August, 1981 in Election Petition No. 1 

Bangalore- 2 . 
of 1980 . 

3 . M . S . Krishnan , Major 53 , Krupa Gayathri 

Devi Park Extension , 

Bangalore - 3 . 
IN THE HIGH COURT OF KARNATAKA AT 

4 . Krishna Rao , Major, 
BANGALORE 

338 | 1 , IT Main Road . 
Malleswaram , 

Bangalore- 3 . 
Bangalore, the 17th August, 1981 

5 . Jayakumar , Major , 
BEFORE 

No . 4 , 6th Cross, 
THE HON BLE MR , JUSTICE N . R . KUDOOR 

Gandhinagar , 

Bangalore- 9 
Elcction Petition No. 1 of 1980 

6 . S. Prakashkumar, Major, 76 , 6th Cruse, Gandhinagar, 
BETWEEN 

Bangalore 
7 . M . S . Borgiah , Major, 

2292 , 11 Stage, 
D . P . Sharma 
son of Dhanraj Sharma, 

Baqashankar , Bangalore-70 . 
agad about 45 years , 

8 . C . Mhadevaswamy, 
residing at No. 332 , 

259 /1 , II Block , 
Albert Victor Road , 

T . R . Nagar, 
Bangalore- 560002 . 

... Petitioner 

Bangalore-28. 
1059 G1/81 — 1 
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for Sri C , N . Narasimhachar Advocate for tho petitioner 
Sri R . W . Narasimha Murlby for Sri S . V . Jagannath , Advor 
cate for the Respondent- 12 Sri S . G , Doddakalogowda , 
Govornmont Advocato for tho Respondent- 1 Sri P , Srinivasalah 
Advocate for the Respondent-4 (absent) Sri K . Suryanarayana 
Rap , Advocate for the Respondent- 9 , Sri B . K . Venkato 
Krishna, Advocate for the Respondent- 20 and the Rcapondents 
Nos, 2 , 3 , 5 to 8 10 , 11, 13 to 13, 17 and 19 placed oxparte , 
Respondents Nos , 11, 16 and 18 absent and the Election 
Petition having stand over for Consideration in this Court 
made the following order on the 17th Day of August, 1981, 


9 . B . A . Raja Rao Sindhe , 

617, UI Floor, 
Rajeswari Market, 
Avenue Road , 

Bangalore City . 
10 . H . V . Venkataramaiah , 

Major, 48 , 13th A K 
Main , 17th A Crons , 
Malleswaram , 

Bangalore- 3 . 
11 . K . H . Sharma Major , 

No. 893, 4th T Block , 
38th A Cross , 

Bangalore - 11. 
12 . T . R , Shamanna, Major, 

32 , 4th Main , Narasimharaja 

Colony , Bangalore . 
13 . Shivanna, Major , 

2019 , 2nd Stage , 
I Block , Rajajinugar , 

Bangalore - 10 . 
14 . K . Shivappa , Major, 

No. 8 , V . H . Quarters, 

Bangalore . 
15, P . Srinivasacharya , 

Major, Advocato, 
No . 1930. Surveyor Stroot, 
Bagayanagudi, 

Bangaloro 
16 . B . T . Shankara Hegde, Major, No. 311 , 

Rajamahal Vilas , Bangalore- 6 . 
17 . G . Sadanand , Major, 

179 , 6th Block , Rajajloagar, 

Bangalore- 10 . 
18. G . M . Sabool, Major, 
- Clo Tippu Travels , 

J. C . W . Road Cros , 
Doddamavalli, 

Bangalore . 
19 . Swami Krishna Toortha, 

Major, 9 , B , K . Hostol, 
Kilari Road , 

Bangalore - 53 . 
20 . Hottepaksha Rangaswamy 

Swami Ranganathananda Puri , 
Major , Ashrama Hampie , 
Bellary District, 

. . . . Respondente 


ORDER 
NARAYANA RAI KUDOOR , J. - This Eloction Petition is 
one under Sections 80 to 98 , 100 ( 1 )( d / iil) and (iv ) and 101 
of the Representation of the people Act, 1951, filed by certain 
D . P . Sharma, an unsuccessful candidate, who contested tho 
Lok Sabha Election held on 6 - 1 - 1980 from the 13th Bangalore 
South Parliamentary Constituency on tho Indian National Con 
gress ( I ) party ticket, to set aside the election of the successful 
candidate T . R . Shamanna, the 12th respondent, who contested 
the said election on the Janatha Party Ticket. The 1st respon 
dent was the Returning Officer and the remaining respondents 
were the other candidates contested the seat unsuccessfully 
from the same constituency . 

2 . The Election to the 7th Lok Sabha was held on 6 - 1 - 1980 
as per the schedule of election programme notified by tho 
Election Commission of India . The petitionor and respondents 
2 to 20 contested the seat for Lok Sabha from the 13th 
Bangalore South Parliamentary Constituency (for short the 
" Banglore South Constituency ). The petitioner was the nomi 
neo of the Indian National Congress (1 ) Party (for short the 
Congress( I) ). The 12th respondent was the candidate of 
Janatha Party . Out of the remaining respondents some were 
party -candidates and some contested as independents. 

The votos woro counted on 7 - 1- 1980 as notified in tho 
Government Girls High School promisos situato in B . P . 
Wadia Road , Basavangudi, Bangalore . The 1st respondent 
declared tho 12th rospondent duly elected to the 
Lok Sabha from tho Bangaloro South Constituency - - 
he having secured the largest number of valid votes, 
The petitioner secured the next highest number of 
valid yotes , the differenco boing 2 ,72 votes . S . P . Narayana 
wamy Gowda , the Chief Election Agent of the petitioner 
filed an application before the 1st respondent for recount of 
the votes on certain grounds raised in tho application beforo 
tho 1st respondent declared the result. Tho 18t respondent 
rejected the said application holding no gubstance in the 
grounds and declared that the 12th respondent was duly elect 
ed as stated earlier. Thereupon , this petition came to be 
filed 

3 . In brief, the averments made in the petitioner are these : 

The counting agents of the petitioner could not seo and 
Bupervise the ballot paper4 ag the counting was done in undue 
haste and hurry ; the agents of the other candidate were also 
allowed to count the ballot papers ; objections were taken orally 
by the petitioner s counting Agents , the counting officers and 
respondent- 1 did not respondent to their objections, counting 
was done in great hurry in spite of the objections as a result, 
a number of valid votes cast in favour of the petitioner were 
put in the box meant for the 12th respondent; the space in the 
counting ball wholly insufficient when compared to the number 
of persong present in the hall; the lighting was poor ; a number 
of unauthorised person algo gathered in the counting hall; there 
was lot of rush in the counting hall and it was impossible for 
the petitioner counting agents to keep trick of the counting 
process : they could not get any opportunity to scrutinige and 
point out the invalld votes counted in favour of the 12th reg 
pondent; the petitioner had appointed 94 counting agents; tho 
counting was scheduled to hegin at 7 a .m . but actually it start 
ed at 8 ,45 a .m . ; in between the counting agents who had como 
to the counting place were allowed to go out to take their 
breakfast nearly 50 counting agents of the petitioner who were 
allowed to go to have their breakfast were not allowed Inside 
the counting hall when they came back at 8 .45 am , well 
before the counting started thereby leaving wholly insufficient 
numher of counting agents for the petitioner to look after the 
counting of votes on his behalf. 

The petitioner then proceeds to give the particulars of the 
grounds in paras 13 and onwards of the petition . They will 
be adverted to as and when found necessary in the course of 
thig order . 


Election petition Aled by the petitioner under Section 80 
to 98 , 100 (i) ( d )( iliXiv ) and Section 101 of the Representa 
tion of people Act, 1951 challenging the Election of Regson 
dent No. 12 to the 13th Bangalore South Parliamentary Consti 
tuency in the State of Karnataka in General Election held on 
the 6th day of January , 1980 and seeking order that this 
Hon blo Court may be pleased . 
(A ) To order scrutiny and recount of the ballot paper 

in the Elections to the 13th Bangalore South 

Parliamentary Constituency : 
(B ) To declare the election of the 12th Respondent to 
* the said No . 13 Bangalore South Parllamentary 

Constituency on vold ; 
(C ) To doclare that the petitioner had been duly elect 

ed to the 13th Bangalore South Parliamentary 

Constituency . 
(D ) to direct the Respondents to pay the costs of this 

petition ; 
( E ) To paso such further or other orders as this Hon blo 

Court may deern fit and proper : 


Thue Flection Petition coming on for evidence on 16 -2 - 1981. 
17- 2 - 1981, 18 - 2 - 1981, 19 - 2 - 1981, 20 - 2 - 1981, 2 - 3 - 1981 
3 - 3 - 1981, 5 -3 - 1981. 11 - 3 - 1981, 16 - 3 - 1981, 26 - 3 - 1981, 
27 - 3 - 1981. 6 - 4 - 1981 , 8 - 4 - 1981, 16 - 4 - 1981 , 13 -4 - 1981 
in the presence of Sri V , Krishna Murthy and SH Rangaswamy 


. 


. 
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Havipe stated the details , the petitionor proceeds to formu irregularity in the counting was made to them by anyone, 
lata four main owads on which he seek , the bleuon of the 1 bus cows that the counung wae done properly and 1 the 
12th icepondent to be set wide as they , according to him porowy counc. Up thcsc round , the 12th respondent who 
render the result of the election materialıy allocted . These are : prayed for the dismissal of us Dcution with cxemplary coole , 
( 1 ) improper reception of invalid Vater in favour of the 
12th respondent; ( 2 ) improper rejoction of valid votes cast 

7 . After the respondents filed their writton - statement, tho 
in favour of thc pelitioner; (3 ) improper inclusion of the valid peltioner filed an application (LA , II) under Order Vi Ruio 
votes of the petitioner in favour of the olher respondent aud 17 read with section 131 LP. C , seeking permission to amend 
( 4 ) ontravention of the Rules 53 , 55 and 56 of the Conduct the Election Petiuop to include the avernents set out in tno 
of Election Rules , 1961. 

application as pa, agraphs 191a ) LO 19 ( 0 ) after the original para 

19 of the peution . Respondents 9 and 12 both opposed tho 
On these grounds , the petitioner has sought for the follow applicauon . The applicaLON WAS allowed by a considered 
ing reliets : ) order scrutiny and recount of the ballot papers oraer dated 28 - 10 - 1980 . Thereupon, thc 12th rospondent tuled 
used at the election to the Bangalore South Constituency ; ( ii) hus addiuonal written statement uwbich be traversed the aver 
declare the election of the 12th respondent void ; 

ments made in paragraphs 19 (a ) to 19 ( d ) and denied the 

correctness of the same. 
( ) declare that tho potitioner has been duly elected ; (iv ) 
direct the respondents to pay costs of the petition ; and (v ) 

8 . On tho respective contentions of the partic# , the follow 
pass such further or other orders as tho Court deeme fit and ing issues were wettled for determination : 
proper in the circumstances of the case . 

(i) Whether the poiitioner establishes the circuoutance 
4 . The 1st respondent filed his written statement denying 

justifying rccounting of vote ? 
all the allegations made in the petition questioning the vauidity 

( ü ) Whether the petitioner proves that the result of the 
and regularity of the counting of votes . Proceeding further , 

election in so far as it concerns the returned candi 
ho bas positively averred that the counting was done in the 

date, namely rospondent- 12 , has been materially 
normal way - not in haste and burry in the presence of tho 

affected by any non -compliance of the provisions of 
counung agents and representatives of all the candidates , under 

the Representation of the People Act, 1951 or of any 
the supervision of the concerned officers. He denied that the 

rules or orders made under the said Act ? And 
votes cast in favour of the petitioner were counted in favour 

if so , whether the election of respondent- 12 is vaid 
of the 12th respondent. He has further stated that there was 

under the provisions of Saction 100 ( 1 ) ( d ) (iv ) of tho 
abundant space in each of the counting ballo ; outsiders were 

Representation of the Peoplo Act, 1951 ? 
not allowed inside during the counting; there was neither ruab 
nor pressures ; persons present in the counting hall were only 

(i ) Whether the petitioner proves that there has been con 
the counting staff and the agents of the candidates ; there was 

travention of the provisions of Ruleg 45 , 53 , 55 and 
sufficient illumination in the hall ; proper security arrangements 

56 of the Election Kues, 1961 and Section 64 of tho 
wcie made by the police ; badges were issued to the counting 

Representation of the Peoplo Act, 1951 ? 
agents and all those counting agents who were provided with 

(iv ) Whether the petitioner proves that at the time of 
the badges were allowed inside the counting ball cven after 

counting a number of upauthorised persons interested 
8 .45 a . m .; invalid votes were not counted in favour of the 

in respondent- 12 had gathered in the ball , who sur 
12th respondent; counting was not donc in haste and hurry : 

rounded the counting officers thus denying the peti 
sufficient opportunity was given to the counting agents of all 

tioner and his counting agents an opportunity to sco 
the candidates to supervise tho counting and scrutiny of the 

and sciutinise the ballot papers ? 
bullot papers; application for recount filed on hehalf of the 
petitioner was rejected by recording proper reasons ; piccce 

(v ) Whether the petitioner further proves that unauthorised 
of wet cloth had been provided by the polling officers for the 

persons were allowed inside and that his counting 
UGC of the illiterate votero for rubbing the ink from their 

agents were not allowed by the police and that they 
thumb after affixing their thumb mark on the counterfoil of 

were unlawfully prevented by the police from enter 
the ballot paper; counting was done strictly in accordance with 

ing inside the counting ball ? 
the rules ; ballot paper account in Form - 16 had been prepared 

(vi) Whether the petitione proves that number of votes 
by all the Presiding Officers ; there is no truth in the allegation 

have been declared invalid which were cast in favour 
that the Corporation Officials were under tho influence of the 

of the petitioner ? 
12th 1espondent who was Corporator for several years ; count 
ing was done under the supervision of senior officers of 

(vi) Whether the petitioner proves that counting of the 
integrity and as such there was no scope for any of the Cor 

ballot papers were done hastily without giving oppor 
poration officials in any way of the Corporation officials in 

tunity to the petitioner and his counting agents to 
any way to manipulate the counting of votes in favour of 

supervise the counting ? And if so , whether sone of 
respondent - 12; counted ballot papers were duly bundled , each 

the votes were wrongly counted in favour of roo 
bundle of 50 ballot papers ; doubtful votes of each polling 

pondent- 12 , though they were cast in favour of the 
station were sent to the table of the Assistant Returning Om 

petitioner ? 
cor (ARO ) for recording his decision on the said ballot papers 

(viii ) Whether the petitioner further proves that on account 
and the invalid votes were rejected after pzoper scrutiny. On 

of unau horioed persons in the counting hall, and 
these grounds , he prayed for the dismissal of the petition , 

tho agents of the Janatha candidate who wero allow 

ed to count the ballot papers in many tables, many 
3 . Respondent- 9 in his written statement stated that the 

valid votes which were cast in favour of the peti 
arrangements made for the counting of votes were quite ade 

tioner were wrongly put in the box of respondent-12 ? 
quate . The process of counting went on in orderly and normal 
way. During his visit to several booths on the date of the 

(ix ) Whether the petitioner proves that there has been 
polling, he saw wet cloth being invariably provided in all the 

improper reception of invalid votes ? 
booths he visited . As regards the various other allegations 
made in the petition , he put the petitioner to strict proof 

(x) Whether the petitioner proves that there has been im 
of thoso allegations . The other details contained in the 

proper rejection of valid votes ? 
written statement of the 9th respondent may not necessary 

(x1 ) Whether the petitioner proves that by such improper 
to be mentioned as he did not take any part in the course 

reception , rofusal or rejection of any yote or the 
of the enquiry except presenting tho written gtatement . 

receipt of any vote which is void , the election of 

respondent- 12 jo void under the provisions of Section 
6 . The 12th respondent has filed a detailed written state 

10041Xd )( ii ) of the Representation of the People 
ment denying all the allegations made in the petition . As 

Act, 1931 ? 
regards the properiety and regularity of the counting process , 
he supported tho stand taken by the 1st respondent in his writ 

(xii ) Whether the petitioner proves that there iş a differ 

ence in votes to the extent of 632 when particulars 
ten statement . He further added that besides the Returning 
Officer (RO ), counting staff, the counting agents and the can 

is part II in Form No. 16 are compared with the 

corresponding ontries as detailed in para 19A of the 
didates themelves , one Adirajaiah , Senior IAS Officer and 
obrerver appointod on behalf of the Election Commission of 

petition ? 
India and R , Sampathkumaran , another L. A . S . Officer who 

( li ) Whether the potitjonor prova that thero is a differeno 
Was the Chict Electoral Officer for Kamataka WoTo also pro 

of votes when the entria jo Form No, 16 — Part 1 
sent throughout the counting. No complaint regarding apy 

relating to respondent- 12 are compared with the 
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excess votes secured by respondent- 12 over that of the peti 
tioner . It is further averred in the petition that without 
scruudy and recoup . ot add ube ballot papers , the allegations 
made by the petitioner about the improper rejection of valid 
votes cannot be corroboiated . Hence, the petitoner sought for 
and order for scrutiny and recoun , of all the ballot- papers 
used at the election to the Bangalore South Constituency in 
the first instance . 


corresponding entries in Form NO . 20 de detalled 

in pada ly - b of the petuon / 
tema kuidas ne peuuoner Iuris proves that were is # 

Widuciuc Hic statutory paliwlais row ANO : 
brang tand - uut A .CRE Ativno 
1 tspout Us Cucid DOULDS wie Iuriy uciduca in paid 
iy 

a iyonLe peuuun , which dcmons 
tlaiks wat die das Buch a clear Violation or ne 
provisiouS OL sertion 

l 

i ve of the kepresen 
lauon ou ine reopie Aut, 1951 ! 
* (XV) Wasıncr te pelloner proves that respondent- 1 was 

not jus sued in nut dheuung the recouncing of roles 

as prayed or by the peuuoner ? 
( XVI) Wnęlaer the petitioner has made out a case for scru 

tiny and secount ol the bauot papers ! 
(xvii) Whender the peltioner has proved that the election 

of iesponuent- 14 is void ! 
(xviu ) Wacunei loc peutioner has proved that he is entitled 

to be decealed as the guy clculea candidates . o the 

13 Bahydroi0 Soura raladenia . y Louslautney ! 
(XIX ) rol what viner relief or reliets is the petitoner enucled 


11. However , Sri V . Krishnamurthy, learned Senior Counsel 
appcaiing ior the peticioner, at the very outset, in the course 
of his aigumenis , submitted that the peutioner s endeavour to 
unsette ne glection of respoikien . - 12 aad tor a declanation 
Lhat lhe (petrtionar ) is duly elected in bus ( R . 12 ) place to a 
seat in the Lok Sabba from the Bangalore South Constituency 
will not be successful without verification an scrutiny and 
recount of all the ballot papers used at the election to that 
constituency . So his chief arguments was for an order grant 
ing verification and scrutiny and recount of all the baitot 
papers used at the election . 


(xx) What order ? 


8 . The petitioner examined 9 witnesses and got marked 12 
doeuments. The contesting responuenos examined witnesses 
and also got maked Is documents . 


The foundation for this prayer for granting verification 
and scrutiny and recount of all the ballot papers is lhe assump. 
tion that the counting process was viljated on account of the 
several instances detailed in the petition to which a reference 
has already becn made . Oral and documentary evidence has 
been produeed by the petitioner. However , Sn Krishnamurthy 
did not press all of them in his arguments. He forcibly ad 
yanced only two points and submitted that if he could not 
persuade the court on whese two points to accept his plea for 
making an order grantmg verification and recount of all the 
ballot papers , his client would fall in respect of all the reliefs 
sought for in the petition . The two points urged by Sri Krishna 
mur hy tor my consideration were : ( 1 ) the process of counting 
was vitiated by errors apparent on the face of the record as 
could be seen on a perusał of the ballot paper account in 
Form - 16 and the final result sheet in Form - 20 ; and ( 2 ) 
improper rejection of ballot papers on the ground they con . 
tained smudge ink-mark in addition to the mark recording the 
vote in favour of the petitioner. 


9 . The peutioner for settang aside the election of the 12th 
respondcrli ana lo utulale ne peauoner duiy elevted to the 
Danganrc Soula Wonstituency is foundeu on the grounds 
tntorutiareet in secuon line 1xdxiy ana (10 ) of the keprtsen 
Law of the reople Act, lys1 ( for short the Aan ). ine main 
ing .edients of these two grounas are : improper reception , 
[CLASdt or rejection of votes or the reception of votes which 
are void or any non - compuance with the provisions of the 
Constitution OL indid or of any Rules or Ordets made under 
the Act thereby the result of the clection in so far as it 
conuens a returned candidate has been materialıy affected . 
In o .he. Hoids, if an elecuon of a letunud candidate is sought 
to be a sailed undei Sution 10utiXux (m ) or ( iv ), the person 
So 238 ..tung should , not uply estatulion by proper and cogent 
evidence ihe v ous iniumlics enumcrilied in sub -causes (111) 
Or (nv ) of clarise (d ) of sub -section ( 1 ) ol section 10 bul di$ 0 
further establish that thereoy the result of the election in so 
far as it concerns the returned candidate has been materially 
affected . 


12 . Sri R . N . Narasimha Murthy, learned counsel appearing 
for respondent- 12 , per contia , contended that the petitioner 
should fall on the primary ground that what has been avørred in 
the petition has not been established , and what is claimed to 
have been established , has not been pleaded in the petition . 
As regards the alleged discrepancies in Part I and Part II 
of Form - 16 ( ballot- paper account) and Form - 20 (final result 
sheet) on the basis of which it was contended on behalf of 
the peti.toner that there was miscounting, it was the argument 
of Sri Narasimha Murthy that the election petition is defective 
inasmuch as the petition does not contain a concise statement 
of material facts on which the allegation of miscounting is 
founded as required under clause ( a ) of sub -section ( 1 ) of 
Section 83 of the Act. \ His fur . her contention was that even 
otherwise , the existence of discrepancies in the ballot- paper 
accounts and the final result sheet by themselves would not 
lead to an inference of wrong counting or improper counting 
of miscoumting. The allegations of wrong counting, improper 
counting and miscounting are required to be established not 
by speculation or inference but by positive evidence . The 
petitioner has not tendered even prima facie evidence on the 
allegation of improper reception , refusal or rejection of any 
vote or the reception of votes which were void or of non 
compliance with the rules and the orders made under the 
Act. Regarding the allegation that the battot- papers , on which 
votes were recorded in favour of the petitioner, were rejected 
on the ground they contained smudge marks, so proceeded the 
cotinsel, that the pleadings and the evidence adduced by the 
petitioner are wholly insufficient to justify an order for verifi. 
cation of the ballot papers and recount of the votes on this 
ground . 


10 . The petitioner hos detailed a number of instances in 
support of the resuly sougait jon by am in his pe . ition such as 
insufficiency of space in the counting halls , insufficiency of 
light, presence of large gumber of unauthorised persons inside 
the counting halls thereby causing disturbance to the peaceful 
conduct of the counting, coun .ng of volcs had been done in 
undue haste and hurry without affording icasonable and proper 
opportunity to the counting agents of the petitioner to scru 
tinize the ballot papers apd supervise the process of counting, 
a good pumber of counting agents of the petitioner were not 
allowed to enter the counting halls on flimzy ground that they 
came late , thereby causing shortage of counting agents for 
the petitioner to supervise the counting at all the tables ; re 
jection of large number of valid votes as invalid mostly cast 
in favour of the petitioner without justification ; counting of 
invalid votes as valid voies in favour of respondent- 12 , count: 
ing of valid votes cast in favour of the petitioner as the votes 
for responden - 12 , rejection of valid votes cast in favour of 
the petitioner as invalid on the ground they contained smudge 
ink marks; undue favouritism shown by the counting staff in 
favour of respondent- 12 in the matter of scrutiny and coin ing 
he being a corporator for a long time, non - compliance 
with the provisions of the Rales and the orders made 
utider the Act; rejection of large number of votes by the 
Returning Officer (RO ) without properly applying his power 
of judgment; mixing up of bundles of valid votes cast in 
favour of the petitioner with the bundles of the sorted - out 
votes of the other candidates ; failure to notice the objections 
raised by the counting agents of the petitioner at various 
stages of counting regarding the violation of the Rules and 
the orders relating the counting procedure including improper 
rerention refusal or reiection of votes and the mecention of 
votes which were void in favour of respondent- 12 by , the 
counting staff, the ARO and the RO and the narrow margin of 


- 


13 . The learned Advocate -General appearing for the 1st 
respondent substantially supported the argument of the learned 
counsel for the 12th tespondent regarding the regularity and 
propriety of the counting process in accordance with law . He 
further confended that no ground is made out for verification 
of the ballot papers and a recount of the votes. 


14 . Basing upon their respective contentions raised in the 
course of the arguments, both Srl R . N . Narasimha Murthy, 
learned counsel appearing for respondent- 12 and the learned 
Advocate General appearing for the 1st respondent, maintained 
that the petition is liable to be rejected . 


t 
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15. The law on the question of granting inspection or for 
that matter, yaplo 108pechon of the ballot papers in AD 
election dispute 18 now woul- settied . The decisions of the 
Supcaie cour , and of High courts on this question Hie legion . 
Sutice for our purpose iu refer to a few decisions of the 
Supreme Court. 

In Ram Sewak Yadav v . Hussain Kamil Kidwai (1 ) point 
ing out that an order for inspection of the ballot papers 
in 40 election disputo cannot be granted as a matter of 
course but only under special circumstances , tho Supreme 
Court obscived at poia 7 us follows : 
" An Ordor for inypection may not be granted as a mattcı 

oi courSO : Having regard to the insistence upon the 
secrocy of the ballot papers, the Court would be 
justified in granting an order for inspcotion provided 

two conditions are fulfilled ; 
(i) that the petition for setting aside an election contains 

an adequate statement ot the material fucts on which 

the petitioner relies in support of bis case ; and 
(ii) the Tribunal is prima facie satisfied that in order to 

decide the dispute and to do complete justice between 
the parties; inspectiofi of the ballot papers is neces 

gary . 
But an order for inspection of ballo papers cannot be 

granted to support vague pleus made in the petition 
not supported by material facts or to fish out evi 
dence to support such pleas . The case of the peti 
tioner must be set out with precision supported by 
Averments of mairial facts. To establish a case so 
pleaded an older for 1.15poction may undoubtediy , 
if the interes -s of justice requie , be granted . But a 
ncar allegation that the peliltonor suspects or believes 
that there has been an improper reception , refusal or 
rojection of votes will not be sufitcient to support in 
order for inspection ." 


In Dr. Jagjit Singh v. Giani Kartar Singh (2 ), dealing with 
the discretion to allow Inspection of ballot papore, the Supremo 
Court observed as follows : 


In Jitendra Bahadur Singh v. Krishna Bohari (5) Hegde, 
J . who spoke for the Bench , referred to certain basic 
requirements to be satisfied before an eleotion tribunal 
can permit the inspection of the ballot papers as laid down by 
the Supreme Court and the High Courts , making specific re 
ference to Ram Scwak Yadav s Case ( 1) and Dr. Jagjit Singh s 
case ( Z ). They were : 
( 1 ) The petition for setting aside the election must con 

tain an adequate statement of the material facts 
on which the petitioner relies in support of his case ; 

and 
(2 ) The Tribunal must be prima facie satisfied that in 

ordei to decide the disputo and to do complete jus 
tice betwcen the parties, inspection of the ballot 

papers is necessary . 
In Suresh Prasad Yadav V. Jai Prakash Mishra ( 4 ) Sar 
kharia , speaking for the Beuch statsd the broad guidelincs 
as discermible from the decision of the Supreme Court 
in giunung an order for inspection and recovut of the ballot 
papers thus : 
" The Court would be justified in ordering a recount of 

the ballot papers , only where : 
( 1) The election petition contains an adequate slate 

ment of all the material facts on which the allo 
gations of irregularity or illegality in counting arc 

founded ; 
( 2 ) Od the basis of evidencc adduced such allegations 

ato prima facto established , affording a good 
divullu fur denevlug wat were nun uccella us 

take in counting , and 
( 3 ) The court trying the petition is prima facie satis 

fied that the making of such an oder is impcra 
tively necessary to decide the dispute and to do 
complete and offoctual justice between the 

parties ." 
The only other decision of the Supreme Court I propose 
to refer in this connection is the decision in Bhabhi v . 
Sheo Govind ( 5 ), Justice Fazl. Ali, who spoke for the 
Bench , after reviewing a series of earlier decisions of the 
Suprene Court on this subject, summarised the conditions 
which are imperative before a Court con grant inspection, or 
tor that matter, sample inspection of the ballot papers as 
follows : 
1 . That it is important to maintain the secrecy of the 

ballot which is acrosanct and should not b - al 
lowed to be violated on frivolous, vague and In 
definite allgations ; 
That before inspection is alloweri, the allegations 
made against the lected candidate must be clear 
and specific and must be supported by adequato 
statements of materjal facts : 
The Court must be prima facie satisfied on the 
materials produced before the Court regarding the 
truth of the allegations mado for a recount ; 
That the Court pust come to the conclusion that 
in order to grant prayer for inspection , it is neces 
sary and impej ative to do full justice between the 

parties ; 
5 . That the discretion conferred on the Court should 

not be exercised in such a way ko as to enable the 
applicant to indulge in roving inquiry with a 
view to fish materials for declaring the election to 
be yoid ; and 
That on the special facts of a given case , sample 
inspection may be ordered to lend further assurance 
to the prima facie satisfaction of the Court regard 
ing the truth of the allegations made for a recount 

and not for the purpose of fishing out materials." 
16 . I et me now proceed to consider the points canvassed 
by Sri V , Krishna Murthy , for the petitioner. I shall con 
sider the second point Argued by him first ; 


" The true legal position in this matter 18 no longer lui 

doubt , : . . . .. . . . . . n a proper case , the Tribunal can 
order the inspection of the ballot boxes and may 
proceed to examinc the objections raised by the 
parties in relation to the improper ucceptance or 
Tojection of the voting papers . But in exercising this 
power, the Tribunal has to bear in mind certin 
important considerations Section 83 ( 1 )( a ) of the 
Act requires that an election petilion shall contain 
a concise statement of the material facts on which 
the petitioner relies ; and in every case , where a prayer 
is made by a peticioner for the inspection of the ballot 
boxes, the Tribunal must enquire whether the appli 
cation made by the petitioner in that behalf contains 
a concise statement of the material facts on which 
hc rolies. Vague or general Allegations that valid 
votes were improperly rejected or invalld votes were 
jorproperly accepted, would not serve the purpose 
which s . 83( 1 / a ) has in mind . . . . . . . 
. ... . .. ... . . . . .. ... .. .. ... . . . . . . .. In dealing with this 
ques. ion , the importance of the Secrecy of the ballot 
papers cannot be ignored and it is always to be 
borne in mind that the statutory rules framed under 
the Act are intended to provide adequate safoguard 
for tho examination of the validity or invalidity of 
votes and for their proper counting. It may be that 
in some cases, the end of justice would make it 
necessary for the Tribunal to allow a party to inspect 
tho ballot boxes and consider his objections about 
the improper acceptance or improper rejection of 
votes tendered by voters at any given election ; but 
in considering the requiremerts of justice, cale 
must be taken to sce that election petitioners do not 
get a chance to make a roving of fishing enquiry in 
the ballot boxes so as to justify their claim that tho 
returned candidate s olection « void We do not 
propose to lay down any hard and fast rule in this 
matter; indeed , to attempt to lay down such a rule 
would be inoxpedient and unreasonable." 


( 1) A . I.R . 1964 S. C . 1249 . 
(2 ) AIR . 1966 S. C . 773 


( 3 ) A .I.R . 1970 S .C . 277 . 
( 4 ) AIR , 1975 S. C , 376 . 
(5 ) A .I. R . 1975 S. C . 2117 . 
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This point has to foundation on the allegation that the 
votes recorded in favour of the patitionci were rejected On 
the ground they contalnod laddition som . ink mudg . 
DAIK 


17 . First it is necessary to refer to the averments made 
in the petition regarding this plea . This is what we find in 
para 17 of the petition : 


" The electorato consisted of both illiterate and literato 

voters. Every ballot paper will have a counterfoil 
at the top of the ballot paper. It is submitted that 
after the voter is placed in the electoral roll by the 
Polling Officer, the signature or thumb impression 
will be taken on the counterfoil of the ballot 
paper. It may be stated that no ballot paper will 
be issued unless ho has put his signaturo or thumb 
impression on the counterfoil of the ballot paper . 
If the voter puts the thumb impression on the coun 
terfoil of the ballot paper, ho could clear his thumb 
with the help of a piece of wet cloth or rag pru 
vided to such yoter. This was necessary to avoid 
emudge on the ballot paper while handling a ballot 
paper. It is submitted that in the instant case, the 
Polling Officolt had not provided wet cloth or rag on 
the tablo to voters who put their thumb marks, On 
account of this about 5000 valid votes cast in favour 
of the petitioner were rejected as they were smudgod 
or spoiled at some corner of the ballot paper on 
account of the votors handling of the ballot papers ; 
due to the wot thumb impression ink with which 
they were asked to affix iheir thumb impression on 
tho counterfoil . It is therefore, the non - providing 
of wot cloth or rag for removal of thumb impression 
ink by the first respondent is illegal, On account of 
this number of voters were invalidated . The elec 
tion agents however after inspecting for some time, 
objected to this rojection of valid votes and the 
counting officers and the first respondent did not 
beed to the objections of the agents of the petitio 
nor tho counting was done in a great hurry ." 


18 . Next I shall refer to the ovidonca of the winnam for 
the petitioner touching this subject. 

P . W . 1 S , P , Narayanaswamy Gowda was the Chief loc 
tion Agent of the petitioner . On this topic , that what 
P . W . 1 has stated in his Chief Lxamination ; 
" Something like about 5000 valid votes cast in favoin 

of the petitionen were rejected as invalid on the 
ground that there was some smudge mark on tho 

ballot paper . 
The thumb impression of the signature of the yoten 

were taken on the counterfoll of the ballot papers 
issuod to the voters - thumb impressions in the caso 
of illiterate votery and the signature in the case of 
litcrates, Wet cloth or rage was not provided to tho 
voters to clean their thums after alfixing the thumb 
marks on the counterfoils . The ballot papers got 
smudged by handling them by the voters with tho 
ink mark on their thumb used for affixing their 

thumb impression on the counterfoil . 
The names of the candidates were serially numbered 

on the ballot papers in two rows in thọ alphabeti 
cal orders of their names. The petitioner was given 

the Sl. No . 11 on thọ right side column at the top . 
Most of the voters held the ballot papers at the top . 

I saw most of the ballot paper , got the smudging 
mark at the top of the ballot papers on the right 
side . The counting clerks rejected the votes recorded 
on the ballot paper on which such smudge marko 
were found. Most of such rejected votes related to 
the petitioner. There was no endorsement made by 
the counting staff then and there on the ballot paper 
that it was so rejected . I was not given any oppor 
tunity either by the Returning Officer or the Assis 
tant Returning Officor to give my reaction regarding 
such endorsements of rejection of the votes record 

ed on the smudged ballot papers." 
In his cross-examination , ho has stated thus : 
" I did not noto tho number of the ballot papers at 

least one or two in which votes were validly recond 
ed in favour of the petitioner but they wero re 
jected on the ground that there was smudge qark . 
on those ballot papers. I did not verify from any 
of my counting agents whether they in their tura 
have noted the No. of any ballot paper on which 
vote was recorded in favour of tho petitioner but 
rejected on the ground that it contained smudge 
marks. I havo come to know from the very begin 
ning that such ballot papers on which valld yotes 
were cast in favour of the petitioner were rejected 
on the ground that it wontained the smudge marks. 
I had seen guch instances personally , I noticed such 
instances in all the constitucacies rod at all tho 
counting tables . I did not instruct any of my counting 
agents at least to note down the No. of such ballot 
paper, which have been rejected ag aforesaid after 
I had noticod such rojectlong myself. I did not even 
instruat them at least to malntain the total No, ot 
ballot papers so tejected at their tablo . The figure of 
5000 being the rejected ballot papers on which 
valid votes were cast in favour of the petitioner 
Wag my estimate and not a correct account . 
I have visited many of the polling booth , in the 
Bangaloro South Parliamentary Constituency . I did 
not insist any polling officer in writing to provido 
cither wet cloth or the rag to clean the thumb 
of the voters. I did not even write to the Returning 
Officer that immediato arrangements should bo 
mado for providing wet cloth or rag for that pur- - 
poso. " 


A furthorl reference is mado in para 28 roads thus : 
" The petitioner further respectfully submits that tho re 

jection of the ballot papers as they bore at the 
corner of the ballot paper a portion of the impres 
sion of the thumb impression mark of some of the 
votors which came to be affixed on account of the 
officers not providing the wet cloth or blotter for 
removing the wet seal after the voters have affixed 
their thumb impression on the countorfoils of the 
ballot papers has caused grave injustice to tho poti 

tioner " . 
Tho 18t respondent in bis written statement has clearly 
atated after denying the allegations made by the petitioner 
in para 17 of the petition , that pieces of wet cloth had been 
provided by the Polling Officers for the use of voters for 
the puipose of cleaning their thumb. 


Respondent- 9 also in his written statement stated that on 
the day of polling , ho visited Averal booths and he saw 
wet cloth being invariably provided in all the booths he 
visited. 


Respondent- 12 , in dealing with the allegations made by 
the petitioner ,on this count, stated in his written statement 
an follows : 


" Tho allegation In paragraph 17 of the petition relating 

to the non - availability of wet cloth or rag on the 
tables in polling booths for wiping the thumb mark , 
of illiterate voters is not admitted . Proper arrange 
ments in this behalf were made at all polling booths 
and the allegations in this behalf aro vague and 
bereft of proper particulars and are liablo to be ro 
jected . It is not admitted that nearly five thousand 
valid votes cast in favour of the petitioner were 
Tejected on the ground that they were smudged or 
tpoilt at some corner of the ballot papers on ac 
count of the voters handling of the ballot papers, 
It is not true that the election agents objected to 
tho rejection of valid votes on this ground at itated 
by the petitioner. 


P . W . 2 G . Krishna Rao is a booking clerk under the 
petitioner in his transport establishment. He is said to be 
one of the counting agents participated in the counting. 
In his chief examination he has stated that ballot papers 
were rejectod as Invalid votes on the ground they contained 
emudge marks at his counting table . In all about 900 ballot 
papers wero rejected as invalid on that ground alono. Out of 
900 rejected ballot papers, in about 600 ballot papers , vota 
were marked in favour of the petitioner . Hc objected to 
the counting staff for rejecting those ballot paperą ar invalid . 
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The counting staff kept thoso 900 rojocted ballot papers by 
their sido or the counting tablo. Io crow -oxamination , tho 
wituoss has statod as follows : 


kuch rojőcted ballot papers on a foto -paport but they did not 
hand over tho papor to him , 


" I did note down the No. of tho ballot papers which 

were rejected by the counting staff on the groupd 
that they contained smudge mark , and informed 
them to P . W . 1 . Now I say that what I recorded 
was the total No . of rejection of such ballot papers 
and not the No. of the ballot papers as such . I noted 
down the total No . of such rejected ballot papers on 
a pieco of paper , I conveyed to P . W . 1 the total No. 
of such rejected ballot papers and P . W . 1 himselt 
made a noto of it. I informe P . W . 1 about the 
total No . of such rejected ballot papers at the end 
of the counting. I did not hand over the slip of 
paperi on which I noted down the total No. of such 
rejected ballot papers to P . W . 1 . While noting 
down the total No . of such rejected ballot papers, 
I had also noted down the No . of such rejected 
ballot papers on which the votes were recorded in 
favour of the petitioner . While noting down , I had 
looked into the ballot papers on which smudgo mark 
was found and also the making of the vote in favour 
of the petitioner and then made a note of it ." 


P . W . Dhirondra Kumar is tho proprietor of a Hindi 
Weekly Nowspapor . He claims to have acted as a counting 
agent for the petitioner. Ho is a friend of the potitioner 
for the past 10 years . His evidenco is that in the beginning 
of the counting, some ballot papors were rojected on tho 
ground they contained some ink impressions . The counting 
officials themselves rejected the ballot papers, He objected 
three times against the decision of the counting officials in 
rejecting the Ballot papers . Votor , had recorded their votes 
in favour of the petitioner in more than 650 ballot papers out 
of about 850 to 900 ballot papers rejected at his table . Ju 
his cross -examination , he stated that ho did not note down 
the serial number of the ballot papers rejocted on the ground 
that thcy contained ink maks as the counting staff told him 
that he should not make any note of the serial numbers. Ho 
did not complain against the conduct of the counting staff 
regarding this, elthor to the ARO or RO , He says that in 
more than 600 rejected ballot papers votos were marked in 
favour of the petitioner Bocause he could see the making of 
the votes in favour of the petitioner in thogo ballot papers 
at the time of scrutiny . 


P . W . 3 M , N , Krishnaswamy is an employee under the 
petitioner . He also claims to be one of tho counting agents of 
iho petitioner . He has stated in his chief examination that 
he was allotted to tho counting table No . 9 . To his know 
ledge , about 900 ballot papers were rejected at his tablo 
during the cntire counting. Out of these 900 rejected ballot 
papers, votes were recorded in favour of the petitioner roughly 
in about 600-700 ballot papers. The counting staff rejected all 
the 900 ballot papers as invalid , on the ground that there 
were double Impressions on the ballot papers. In his cross 
examination it was elicited that P . W . 1 instructed him as to 
what were all his duties as a counting agent. He had told him 
to noto down on a pioce of paper the details of the counting 
and the scrutiny of the ballot paperg at his table. He noted 
down the details of the counting on a picco of paper as in 
structed by P . W . 1 , The details he noted on the paper were 
not only incorrect but also incompleto due to confrigion . He 
has not preserved that piece of paper. P . W . 1 used to sed 
the paper on which he was noting down the detail. ovory 
time he came round the counting hall . He wag noting down 
the number of votes secured by cach candidate and also tho 
number of rejected ballot papers at each round of counting. 
He did not make a note in whoso favour voto was recorded in 
each of those rejected ballot papers . Ho foted down tho 
total number of ballot papers rejected in each round of 
counting . He also saw voting mark in favour of the peti 
tioner on the rejected ballot papers . Time and again be 
raised objections against the rejection of votes orally but pot 
la writing. P . W . I did not instruct him at any time in the 
Course of his sounds to note down the serial number at least 
of a few ballot papers on which votos were marked in favour 
of the petitioner and they were improperly rejected even 
though he brought to P . W , 1 8 notice specific instances of 
such rejection . It did not striko him either to note down the 
serial number of a few guich rejected ballot papers , 


P . W . 6 Budmal Bohra says he was also a counting agent 
for the petitioner. He was asked to watch the counting at 
the table in which votes polled at the Mamulpet polling sta 
tion were being counted. He does not know the number of 
the table . He was watching the counting at that tablo . In 
the meanwhile , P . W . 1 came and told him that sinco thero 
was shortage of the countlag agents for the petitioner, bo 
should go round all the counting tables in that ball and 
watch the counting, He further says that most of the votos 
were rejected on the ground that those ballot papers boro 
ink smudge marks. About 450 - 500 ballot papers were rejected 
on this ground . Out of these rejected ballot papers in about 
350 to 375 ballot papers voters had recorded their votes in 
favour of the petitioner . He admitted in tho cross - examination 
that he did not obtain permission from the RO to go around 
the counting hall and watch the counting at all the tables 
in the counting ball . As regardg tho rojection of the ballot 
papers, this is what he has statod : 
" I say that over 600 ballot papers wero rojooted in our 

countlog hall because I was informed so at the end 

of the counting of the votes in our hall. 
It is my estimate that 450 to 300 ballot papers woro ro 

jected on the ground that they contained ink smudge 
marks as I had seen the rejection of the ballot 
papers on those grounds during the course of my 
supervision, I did see the marking of tho votes in 
favour of the petitioner by the votcrg in about 350 

to 375 rejected ballot papers ." 
The only other witness whose evidence is relevant on this 
point is P . W , 9 G , Gangadhara ; He also says that he was a 
counting agent for the petitioner. In his chief examination , 
he says that the counting staff rejected the ballot paper 
containing smudge marks in spite of the counting agents of 
tho petitioner pointing out that they were valid votes. The 
counting staff rejected over 1000 ballot papers on the ground 
that they contained smudged marks. In more than 800 auch 
rejected ballot papers, yoteng hal recorded thelr votes in 
favour of tho petitioner. He was present till the counting 
was over, In his cross -examination , he says that he and other 
counting agents did not make any note of the mistakes, com 
mitted by the counting staff in rejecting the ballot papers , 
which they pointed out to them . The counting staff kept the 
doubtful votes containing the smudge marks separately even 
though he and others pointed out that those ballot paperto 
were valld votes, saying that they could take up the matter 
later . They further told him that they were pot concerned 
with doubtful ballot papers. However , they did not affit any 
seal or stamp over them . He could not say what had happen 
ed to those ballot papers . At the end of the counting, the 
counting staff told him that over 1000 hallot papers were 
rejected . It was his catimate that in about 800 ballot papers 
voters had recorded their votes in favour of the petitioner . 
He further adds that he had seen the voting mark in favour 
of the petitioner in those 800 ballot papers at the time of 
counting 

19 . Generally , an order granting verification and recount ot 
the ballot papers in an election petition in sought through 
an interlocutory application in that behalf. However , in the 


P . W . 4 C . Abdul Jaleel is said to be another counting agent 
for the petitioner. He states in his cvidence that he was in 
chargo of general gupervision of the counting in his capacity 
as a counting agent on behalf of the petitioner. He further 
states that some of the ballot papers were rejected on the 
ground that they contained ink -markg . Ho cannot give tho 
number of ballot papers rejected on the ground that they 
contained ink marks. He cannot also give the number of 
ballot papers tejented on which votes were recorded in 
favour of the petitioner. In his cross -examination he states 
that identification card was obtained for him only to act as 
counting agent. No special identification card was obtained 
for him to be in charge of general supervision of the count. 
ing. Ho further states that he personally saw the ballot 
papors being rejected by the counting ataff on the ground 
they contained ink smudge marks. He did not note down the 
serial number of any of those rejected ballot papers . During 
the course of his general supervision . ho wag moving around 
number of counting tables, He told his counting agents many 
times to noto down the serlot number of at least a few of tho 
rotected ballot papers on the ground they rontained ink marks 
His counting agents had noted down the serial numbers of 
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cate , the ptitioner clamod much relief in the main poti 
tion . When a court is called upon to consider this question it 
should not ignore the safeguards which have been casuod 
1 Part V of the Conduct of Election Rules , 1961 (for short , 
*Rules ) . 


WCTC unlawfully rejected on the simpla cupund that thos 
ballot papers contained ink smudyo mark . 
... P . W . 1 was the chief election agent of the petitioner. Ho 
is an experienced person in the election field having contested 
the election for a Loka Sabba seat twice , though unsucc¢89 
fully . He asserts about 3000 valid votes cast in favour of 
the petitioner were rejected as invali : votes on the ground 
that the ballot papers contained some ink smudge mark in 
addition to the voting mark , He proceeds to say that on the 
day of polling during his visit to several polling booths, 
he found no wet cloth or rag was provided to illiterato 
voters for wiping out the wet ink left on their thumb, in any 
of the polling stations, who were reguired to affix thelr thumb 
mark on the counterfoil of the ballot paper before securing 
the ballot paper from the Presiding Officer for exercising the 
franchise . According to him , the imp; int of the ink smudgo 
mark was left on a number of ballot paper . As a result of 
the illiterate voters holding them in their left hand before 
marking their vote on it. Even though he noticed such an 
omission on the part of the officers conducting the election 
which he considered a serious lapse on their part, he did 
not make any grievance out of it with any of thom . 


Under Rule 52, provision is made for the appointment of 
adequate number of counting agents by each of the candi 
dates to watch the pilocess of counting. Rule 53 provides for 
the admision of candidates, their olection agents and counting 
aponts to the place fixed for counting of votes . The RO 
shalt also decide which counting agent or agents shall watch 
the counmg at any particular counting table or group of 
counting tables. It is also provided that any person who, dut 
ing the wunting of votes , miscondusta himself or fails to 
obey lawtul directions of the RO may be removed from the 
place where the votes aro being counted by the RO or by 
any polo officer on duty or by any person authorised by 
the RO 1o that behalf . The only other persons who are to 
be allowed to the counting place during the process of count 
ing are the counting supervisors, the counting assistants , tho 
persona authorised by the Election Commission and public 
scrvants on duty in connection with the election . All other 
persons are excluded from the place fixed for the counting . 
Rule 34 emphasizes the maintenance of the secrecy of voting . 
Rule 35 deals with sciutiny and opening of ballot boxes, 
Before a pallot box is opened at a counting table , the count 
îng aconus prcsent at that tablc shall he allowed to inspect 
the paper deal or such other seal as might have been affixect 
thereon and to satisfy themselves that it lg in -tact . The RO 
himself has to take care to see that no ballot box has, in 
fact, bean tampered with , If the RO is satisfied that any ballot 
box nas, in fact, beca tampered with , he shall follow the 
proceauro laid down in Section 58 in respect of that polling 
station Rule 56 ( 1 ) lays down that the ballot papers taken 
out of orch ballot box shall be arranged in convenient bun 
dles am scrutinized . Sub -rule (2 ) of Rule 36 provides the 
grounds for rejecting a ballot paper , Sub - rulo (3 ) lays down 
that bettore rejecting any ballot paper under sub -rule (2 ), 
the RC wall allow each counting agent picsent a reasonablo 
Opportumly to inspect the ballot paper. The remaining sub 
rules proscribe the other procedure relating to the counting, 
making the entire in the result sheet in Form - 20 and Announo 
in the particulars . Thus, it to clcar from the scheme of 
Rule 36 that overy opportunity is available to the represen 
tatives and counting agents of the candidates to examino 
cach ballot paper and objections can be raised in respect of 
ft, if the election agent or the counting agents fçel that there 
was anything wrong in the matter of verification and counting. 
It is only after the objections raised have been disposed of 
in accordance with R . 56 , that the stage of counting of votes 
begins . Even after the completion of the counting of votes , 
it is ooen to a candidate and in his absence his election 
agent or any of his counting agents to make an application 
in writing to the RO to recount the votes either wholly or 
in past mating the grounds on which he demands such re 
count. This is the implication of sub - rule ( 2 ) of Rulo 63. 
After all the procedure has been gone through , the RO com 
pletes the nesult shoet in Forn - 20 and signg it . Once that 
is dono . men no application for recount shall be entertained 
thereafter by him . Thus it is seen from the general scheme 
of the Rules framed for the counting of the votes, that every 
candidate his election agent, and counting agents have ample 
opportunity to examino the voting papers before they are 
countod and in case the objections raised by them have been 
improdoniy over- rulod, he would know precisely the nature 
of the mojections raised and the voting paper to which those 
oblections related . It is clear from sub -para (m ) of para 17 
in Chapter LX of the Hand Book for Returning Officers ismed 
by the Election Commission of India , imparting instruc iong 
to the ROs dealing with the question of rejection of a ballot 
paper that before finally rojecting any ballot paper, reagon 
able opportunity should be given to the candidate or hin agent 
present it his table to inspect it and if the agent wants to 
note down the serial number of any ballot paper on tho 
ground or its doubtful validity for any reason or its wrong 
rejection by the RO , he may allow them to do 80 Thero 
is also cyery opportunity to the agent prosent at his table 
to find mut the table at which , the round during which and 
the seonient in which such ballot paper wag marked as 
doubtful voto . 


Now coming to the question of invalidation of the votes 
recorded in favour of the petitioner on the ground that such 
of those ballot papers contained ink smudgomark in addi 
tion to the voting mark , his evidence is that he had come to 
know it filom the very beginning of the counting . He had 
geen such instances p¢rsonally . He noticed such instances 
in all the constituencies and at all the counting tables. Yet 
he did not note down the serial number of at least one or 
two of such ballot papers , not even the number of the tablo 
at which or round of counting in which they were rejected 
or the segment to which they belonged . He did not verify 
from any of his counting agents whother they had noted 
down the serial number of any ballot paper so rejected . Ho 
did not even instruct them to do so . He did not oven toll 
them at least to maintain the account of the totat number of 
ballot papers 80 rejected at their respertive counting tables . 
Finally he had to admit that his ovidence that the total 
number of ballot papers so rejected came to be about 5000 
was based on his cstimation and not a correct account. 

P . W . 2 . Krishna , hip at one mago of ble evidenco stated 
that he made a noto of the number of the ballot papers re 
jected by the counting staff on the ground they containod ink 
smudge mark and informed them to P . W . 1. Soon after, 
probably realising the damage dono by him to the petitio 
nor s case , he changed hig version and stated that what he 
noted down was the total number of ballot paporu So TO 
jocted and not the serial number of the ballot paper , a 
such , He proceeds to say that he noted down the total num 
ber of ballot papers 60 rejected on a piece of paper . Ho 
conveyed that figurc to P . W . 1 and P . W . 1 in his turn mado 
a note of it . He tells the Court that while noting down the 
total number of ballot paper rejected , he also made a 
note of the number of ballot papers in which the voters bad 
iecorded their voteg in favour of the petitioner . He was ablo 
to do so by looking into the ballot papers during the process 
of counting. 

P . W , 3 does not throw any new light on this point. Ac 
cording to him about 900 ballot papers were rejected on the 
ground they contained double impression and out of them 
at least is about 600- 700 ballot paper , votes were ma kod 
in favour of the petitioner, Ho admits that P . W . 1 had told 
him to note down On a piece of paper the details of the 
counting and the scrutiny of the ballot papers at his table . 
He only noted down the number of votes secured by each 
candidate and numbor of ballot papers rejected at each round 
of counting. However , he did not note down the serial num 
ber of any of the ballot papers rejected on the ground they 
containcd smudge mark . 

P . W . 4 claims to be one of the counting agents but placod 
in general supervision of the counting on behalf of the pott 
tioner . He admits that no permission was obtainod for him 
to be in charge of general supervision of the counting. 
Though he claims to have seen the rejection of the ballot 
papc s in which voting mark was recorded in favour of the 
petitioner, on the ground they contained ink smudge mark , 
he too has not made any note either of the serial numbor of tho 
Tejected ballot papers or of the segments or the rounds of 
counting. However, he claims 10 have told his coupling 
agents several times to note down the serial number of at 


20 . Ia mir background it is apropo , to discuss the evidenco 
adduced øy the petitionor in support of the allegation that 
la pomber of votes recorded in his favour by the votoru 
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Vent 


least a few rejected ballot papers on the ground they con 
tined ink marks. He affirms that his counting agents had 
noted down the serial number of such rejected ballot papers 
but they did not hand over the noting papers to him . 


P . W . 5 wants to impress that he could not note down the 
serial number of the rejected ballot pape : s on the ground 
they contained ink marks, as the counting staff told him 
that ht should not do so . Howjver, he appeared to have 
inade no complaints either to the ARO OC RO against the 
counting stail . 


P . W . 6 was initially assigned to watch the counting at 
the table at which votes polled at Mamulpet polling booth 
were being counted . However he says that P . W . 1 later in 
structed him to go round all the counting tables in that hall 
and watch the counting on account of shortage of the count 
iug agents for the petitioner, Accoding to him , about 450 
to 500 ballot papers were rejected on the ground they con 
tained ink smudge mark and out of them about 350 to 375 
ballot papers contained the voting marks in favour of the 
pctitioner. He admits in his cross cxamination that no per 
mission was obtained from RO or ARO for him to watch 
the counting of votes at all the counting tables in the 
counting hall . Though he claims to have seen personally 
the rejection of ballot paper s on the ground they contained 
smudge marks , he gave the total number of ballot papers 
* rejected in his evidence from what he learnt at is end 
Gf the counting of votes in his hall. He too has not recorded 

y hetter particulars of any of the ballot papers so le 
iecird . 


aim to watch 


Smudge mark of ballot pahice claimse .counting 


had noticed the oinission on the part of the officers in - charge 
of the polling in this regard , certainly he would have brought 
it to the notice of the Presiding Officers or to the notice of 
the Returning Officers or to the notice of the Returning 
Oficer . The fact that he did not do so would lead to the 
inference that he had no occasion to raise any such issue. 
In other words, it is reasonable to hold that the election 
authorities must have made all proper arrangements. 

22. As regards the rejection of the votes on the ground 
that they contained smudge marks , I am not impressed with 
the evidence of the witnesses examined on behalf of the 
petitioner. It was not as if they could not make a note of the 
details , such as the table at which , the round during which 
and the segment in which the ballot papers were rejected on 
ihe ground they contained ink smudge mark in addition to 
the voting mark in favour of the petitioner, the nature of 
the objections faised and by whom ? the serial number of 
the rejected ballot papers at least a few , if not all of them ; 
the total number of the ballot papers so rejected etc . Some 
of the witnesses examined on behalf of thte petitioner claim 
to be well- experienced in the matter of election as well as 
the counting of votes. Yet none of the witnesses would give 
the ground on which the ballot papers containing ink smudge 
mark were rejected whether on the ground no marking 
or marking on blank area or multiple voting or voter 
identifiable or mutilated or not genuine the various grounds 
specified in the Rules and also reiterated in para 17( m ) 
of Chapter IX of the Hand Book for Returning Officers for 
rejecting a ballot paper . On the other hand , there is clear 
instruction to the Returning Officers not to reject a . ballot 
paper when it contained a mark in the column of one candi 
date but also a smudge appears against that of another candi 
date (See Para 17(n )( v ) of Chapter IX of Hand Book for 
Returning Officers ). It is not the case of any of the witnesses 
that the ballot papers containing smudge marks were rejected 
by the RO on the ground that by guch mark , the voter was 
identifiable. In the first place the evidence of the petitioner 
that the ballot papers were rejected on the ground they con 
tained ink smudge mark , in addition to the voting murking 
in favour of the petitioner, is wholly unacceptable for the 
reasons already stated . Secondly there is total absence of 
evidence that such ballot papers were rejected on the ground 
that voter was identifiable by the ink smudge mark left 
on the ballot paper . If the counting staff had rejected the 
ballot papers on this ground in spite of the protests made 
by them , certainly the petitioner or P . W . 1 would have raised 
the issue before the ARO and on his failure to correct the 
mistake before the RO . No reliable and cogent evidence is 
forthcoming except parrot-like version of the witnesses that 
they registered their protests orally for everything. This 
grievance was not even mentioned in the application filed 
by P . W . 1 under Rule 63( 2 ) of the Rules before the 1st 
respondent for recount of the votes . No contemporaneous 
document is produced . It is also to be noticed that some of 
the witnesses are highly interested in the petitioner, a few 
of them being his own emplo ; ces. It looks to me that this 
allegation was clearly an afterthorght , coined for the purpose 
of bolstering up an imaginary ground in support of the elec 
tiott petition . 


The only other witness is P . W . 9 who spoke on this 
119pect According to him , about 1000 ballot papers were re 
jected on the ground they contained smudge marks and 
out of them he found the voting marks ilecorded in favour 
of the petitiöfter about 800 ballot papers. However , he too 
did not record any hetier particulars of those ballot papers . 
Though he claimed to have perion , 1 knowledge about the 
rejection of 1000 ballot papers in the beginning of his evi 
dence , late ; he admitted that it was the counting staff who 
told him at the end of the counting that over 1000 ballot 
papers were rejected . 


21. The evidence of these witnesses, a synopsis of which 
is given above , scanned and conside ed in the light of the 
elaborate safeguards ensured under the Rules in the matter 
of counting of votes would leave an impression that their 
evidence is highly improbable and artificial. Besides, it is 
vague, indefinite , inconsistent and an after -thought. It is no 
doubt true that Rule 38 (2 )(b ) of the Rules lays down that 
at the time of issuing ballot paper to an elector the polling 
offire : shall obtain the signature or thumb impression of that 
elector on the counterfoil of the ballot paper issued to him . 
Para 4 ( 2 ) of Chapter I of the Hand Book for Returning 
Officers , issued by the Election Commission of India shows 
that the system of taking the signature or thumb impression 
of the voter on the counte : foil of the ballot paper before 
its delivery io him , when system was dispensed with in 
May , 1975 , has again been revived . So , it was stated therein 
that the Presiding Officers must be told that no ballot paper 
shall be issued by them to any elector unless the signature 
or thumb impression of the elector has been obtained on 
the counte foil of the ballot- paper . Para 9 (a ) of Chapter VIII 
provides instruction to the Returning Officer that he should 
inform all the Presiding Officers and the Polling Officers in 
the Polling rehearsals about this important change in the 
voting nro . ed ! ! an .l cleariy impress upon that no ballot 
paper should be issued to any elector unless his signature or 
the thumb impression has been obtained on the counterfoil 
of the ballot paper . 


There is no provision either in the Rules or in the Hand 
Book for Returning Officers to provide wet cloth or rag to 
the illiterate voters to clean their thumb after they put their 
thumb impression on the counterfoil of the ballot paper and 
before the issue of the ballot paper to them to record thein 
vote . Be that as it may the allegation made by the petitioner 
in his petition that neither wet cloth nor rag was provided to 
the illiterate voters at the polling stations has been emphati 
cally denied both by the 1st and the 12th respondent in 
their statement. Respondent- 9 also in his written statement 
denind this allegation . No question was put to the Returning 
Officer (R . W . 3 ) on this aspect while he was in the witness 
box, Further , if really it was the grievance of P . W . 1 and he 
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23 . One other point that requires to be considered in this 
context is the argument of Sri R . N . Narasimha Murthy 
counsel for respondent- 12 that the petition is bereft of a 
concise statement of material facts in support of the allega. 
tion that about 5000 volid votes cast in favour of the peti 
tioner were rejected unlawfully on the ground that they con 
tained ink - smudge marks as required under Section 83( 1 ) (a ) 
of the Act, I have already excerpted the averments made in 
paragraphs 17 and 28 of the petition relating to this matter . 
No elaborate discussion would be necessary to point out that 
the statement made in naras 17 and 28 do not conform to 
the provisions contained in clause ( a ) of sub - section ( 1 ) of 
Sertion 83 of the Act. The netition does , not contain any 
details as to the table at which , the round during which and 
the segment in which the ballot papers were so rejected . It 
is silent as to the nature of he objection raised and by 
whom . There is no mention of the serial number of a single 
ballot paper reiected on that scoic , not even a whisper as 
to the head under which the ballot papers containing the ink 
smudge mark were rejected . These , in my view , are the mate 
rial facts that should have heen stater in the election reti 
inn in support of the allegation that large nurnher of valid 
nutes recorded in favour of the petitioner were unlawfully 
rejected on the ground that they contained ink smudge 
marks. This conclusion I reach gathers substantiat support 
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f10 .11 the observation of the Supreme Court in the rulings The number shown to have been used . Thus, it will contended 
cited above in Dr. Jagjit Singh s 175 ( 2 ), Jitendra Bahadur s that what was actually counted i. c., 697 ballot papers was 
Cnse( 3 ) and Bhubi s case ( 5 ). 

less than the bullot papers used by the voters. It is true that 

as per the Sl. Nos . of the nosed ballot papers given in 
24 . Incidentally I cookier it neccssuy lo vouce here and Puit- f of ſurin - 16 , the total number of unused ballot papers 
now one other wgument advanced by Sri V . Kujshna Murthy Vould come to less than 473 shown thc. cin , It scems to me 

" this question . He usgued at considcruble length placing Thul there was an error committed by the polling staff 
cliance on i numbe of English decisions aud ulso certain in noting the serial numbers of the unused ballot papers 
passages from Halsbury s Laws of England as well as Parker s I! the ballot paper account. This can be demonstrated 
Conduct of Polliamentary Elections Edited by W , H , Wool with little effort [rom the other entries found in the docu 
Aton ( 1970 ) th : the ballot papers can be icjected on the ment. As per the cntries, the total number of ballot papers 
gro ;ind that they contain certain milk olber than the voting 

recived Wall 1170. The bundle of ballot papeis received 
mark when the identity of the voter cun be established intel 

consisted of a series bearing continuous serial unibers . 
insinully from the ballot paper and the wuiting or the mark There is no dispute about this . The other entries are unused 
must be such thit the volci can be and not mciely might bullot papers 473 ; used ballot papers 697 and ballot papers 
possibly be identified . I do not think that I need consider 

to be found in the ballot box 697 . Actual number of ballot 
this argument laborately as this digument was procceded on 

papers found in the ballot box at the time of counting is 
the assumption that the ballot papers on which the ink shuwn 697 in Pail 11 of Fo. m - 16 , The sumc entries are 
smudge marks were found were iejected by the conccined also founct in the corresponding Original Foim - 16 in Ex . R . 8 . 
authorities under the head voter identifiable . As I said The very luct that the number of ballot papers found in the 
before , thcic is absolutely no reliable and cogent material 

ballot papers shown by the polling staff in Part - I of Form - 16 , 
placed before the Count to show that any ballot paper was 

to be found in the hallot box , ensores the correcincss of 
rejected on that ground . Hence this agriment, in my view , 

the total numbel of ballot papers unlised at 473 recorded 
is not opposite in the circumstances of the case . 

therein . Froin these facts as disclosed from the entries in 
Form - 16 , it is obvious that the noting of the serial numbers 

of the linused ballot papers in Part- I of Form - 16 by the 
Thus considering the argument of the learned counsel for 

rolling staff was a clear clerical crroi . 
the petitioner from all its aspects , I see no substance in the 
second point. Sri V . Krishna Muithy, however , in the course 
of his argument submitted that point No, 2 urged by him 

27. The second instance relates to polling station No . 63 
by itself stunds on very slender zupport without point No. 1 , of Chickpet Assembly Segment. Ex. P . 4 is the book con 
though it does give support to the player for verification and Laining the certified copy of Part- I and Part II of Form - 16 , 
recount of the ballot papers , I have considered the merits 

the original of which 18 Ex. R , 3 . The ballot paper account 
of Point No. 2 hereinabove . Now I shall proceed to consider relating to this polling station in Form - 16 Part 1 and Part II 
the first point 

Jy found at pages 12 and 124 respectively of Ex. P . 4 . The 

evidence of PW . 1 in respect of this document is as follows 
25. On this point, the line of arguments of Sri V . Krishn .de 

vide page 3 of his deposition : 
murthy was proceeded on the basis of the alleged discrepan 
cies in the ballot paper account in Part I and Part II of 

" Ex, P , 4 is the book contus ning the certied copy of 
Form - 16 and also in the Final Result sheet in Form - 20 

Part- l iad II of Form - 16 - pertaining to Chickpet 
into which the entries from Part-Il of Form - 16 were posted 

Division . At page 124 in Ex. P . 4, the total No. 
The learned Senior Counsel emphasized that there are 37 

of votes counted were shown as 690 as against til 
instances of excess votes being counted than the ballot papers 

correct number of 709 . At page 12 in Ex. P . 2 , 
uscat by the voters at the corresponding polling stations on 

the same figure of 690 ts against the correct figure 
the day of polling and about 100 instances in which the 

of 709 was noted ." 
bullot papers counted were less than the ballot papers used , 
which , according to him , would give rise to an inference of 
wrong counting. By way of illustration he made pointed re As pei the entry in Part I of Form - 16 , the total number of 
ference to some of the documents to demonstrate his point bullot papers received was shown As 1320. There is no dis 
and further submitted that his reasoning in respect of those 

Jute about this. The ballot paperg unused without the signa 
documents would lield good in respect of the remaining in Lurcs of the Presiding Officer ; the ballot papers used at the 
Stances is well . I sholl therefore, Procced to consider in 

polling station and the ballot pape; s to be found in the ballot 
detail only those documents referred by him in the course box were each shown as 690. The actual number of ballot 
of his arguments. It is also necessary to notice that the only papers found in the ballot box at the time of counting was 
witness cramined on this point is P . W . 1 , the Chief Llection shown 15 690 in Part- II. 
Agent of the petitioner , 

It was contended by Sri V . Krishnamurthy that if 690 
26 . The first instance pointed out by Si V . Krishn Murthy 

Were The unused ballot papers out of the total of 1320 
was one relating to polling station No. 54 of Basavanagudi 
Assembly Segment. Ex. P . 8 is the book containing thr certi 

hallot papers received at the polling station , the figure of 

690 hullot papers being the lised oneg by the voters way eiro 
fied copies of Part- I and Part II of Form - 16 relating to 

neous. For the same reason , he also maintained that the 
Basavanagudi Assembly Segment, the original of which is 

figure of 690 ballot papers to be found in the ballot box 
Ex . R . 8 . Ex. P . 2 is the file containing th : certified copy 

was also an incorrect figure . It should be a much lower 
of the final result sheet in Form - 20 relating to all the As 
sembly Segments, the original of which is Ex R . 9 . Part I 

figure . If it was so , and must be no accordiog to him , the 

counting staff could not have found 690 ballot papers in the 
and Part II of Form - 16 relating to Polling Station No. 34 

ballot box at the time of counting . On this ground he main 
is found at page 106 and 107 respectively of Ex, P . 9 . The 
evidence of P . W . 1 relating to this item is found at page 27 

tajned that the c was a wrong counting . 
of his deposition reads thus : 

The fallacy of thig argument can be made out easily from 

the document itself, Tho serial numbers of the ballot papers 
" At page 106 of Ex. P , 9 thc tolul No . of ballot rapery 

unuạed without the signature of the Presiding Officer were 
received were shown as 1170 whereas there is a note 

given as 404561 to 405190 und under the columi total , 
stating that " 1080 Ballot Papers was shown to the 

it was noted as 690 . On & proper calculation of the ballot 
authority given " . The unused ballot papers were 

papers unused with refe , ence to the serial numbers, the same 
shown as 473 and used 697. At page 107 in pan II 

would come to 630 and not 690 19 noted therein . That the 
the No , of ballot papers noted were 697. The figure 

figure 690 being the unused ballot papers withou. the sig . 
of 697 was taken 10 Fx. P . 2 al page - 20 " . 

nature of th : Presiding Officer was a clear mathematical 

101 is also obvious from the fact that 690 ballot papera 
It was contended that the total number of ballot papers were actually found in the ballot box at the, time of count 

ou cd thul is , not issued to the voters would be far less ing which tallies w th the figure of 690 ballot papers to bo 
than 473 , if the number is calculated with jeference to the found in the ballot box shown in Part 1 of Form - 16 . The 
serial numbers of the unused hallot papers given in Part I entrics in the certificat copies exicily tally with the entries 
of Form - 16 On this assumption it w :19 further argued that in the corresponding original of thc ballot paper account 
the Ballot Papers used should have been more than 697 , Ex , R . 3 . 
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28 : The next instance relates to polling station No . 52 of 
Binnypet Assembly Segment. Ex. P . 5 is the book containing 
fbe certified copy of Part I and Par ! Il of l-on - 16 relating 

to Binnypet Assembly Segment, the original of it is I . R . 4 . 
* The evidence of P . W . 1 relating to this polling station is 

found at page 20 , reads as follows : 


appropriate column in Part- I by the Polling Staff . Thus 
the total number of ballot papers not issued would come to 
510 and not 480 as stated by PW . 1 and also as contended 
by Sri V . Krishnamurthy. As I said before , the ballot pa 
pers to be found in the ballot box as per Part I of Form 
16 was 550 and the total number of ballot papers actually 
found in the ballot box at the time of counting was also 
550 as seen from Part II . Certain omission caused or errors 
made by the Polling Staff ju making the entries in Part- I 
of Form - 16 would not render the counting vitiated or throw 
any doubt as to its correctness, if it is found otherwise ac 
curate . Thus, I see no merit in this contention . 


“ At page 101 in Ex. P . 5 the total No . of ballot papers 

received were shown as 1140 , unused as 558 and 
used at the polling station 557 . In part- II at page 
102 , the used ballot papers at the polling station 
was shown as 557. The figure of 557 was carried 
to Ex. P . 2 at page 14 ." 


30 . This takes me to the next instance which pertains to 
Polling Station No. 31 of Charrarajpet Assembly Segment. 
Ex. P . 6 is the book containing the certified copies of Part 
I and Part II of Form - 16 relating to Chamarajpet Assembly 
Segment, the original of which is Fx . R . 5 . What P . W . 1 
has stated in relation to this polling station is found at 
page 27 of his deposition reads thus : 


Part I and Part II of Form - 16 relating to Polling Station 
No. 52 is found at page 101 and 102 respectively of Ex. 
P . 5 . The total number of ballot papers received at this 
polling station was 1140 , total number of ballot papers used 
was 558 , out of which one ballot paper was cancelled and 
pro the total number of ballot papers to be found in the ballot 
box was 557 as per the entries in Part- I of Form - 16 . The 
actual number of ballot papers found in the ballot box at 
the time of counting was 557 as could be ascertained from 
Part II of the ballot paper account. 

The only comment made by Sri Krishnamurthy was that 
the details of the unused ballot papers were not recorded 
in Part- I . No doubt it is so . But I do not think that the 
omission to mention the details of the unused ballot papers 
by the polling staff in the ballot paper account would in 
any way vitiate the process of counting, since the actual 
number of ballot papers found in the ballot box at the 
time of counting was the same as the number of ballot 
papers shown to be found in the ballot box in Part - 1 of 
Form - 16 . The entries in the certified copy of Form - 16 
exactly tally with the entries in the corresponding original 
in Ex . R . 4 . 


“ At page 61 of Ex . P . 6 the total No . of ballot papers 

received were 1350 , uinused 837, used 515 instead 
of the correct figure of 513 , ballot papers cancelled 
19 and ballot papers to be found in the ballot box 
505 instead of the correct figure 494 . At page 62 
in Part II, the ballot papers shown were 505. The 
figure of 505 was taken to Fx. P . 2 at page 17 " . 


Part I and Part II of Form - 16 relating to Poll ng Station 
No . 31 is found at pages 61 and 62 respectively of Ex. p . 6 
The total number of ballot papers received at this polling 
station was 1350 , the serial numbers of these ballot papers 
being 576441 to 577790 . There is no dispute about it . There 
is also no dispute as to the total number of ballot papers 
not issued being 837 . The total number of ballot papers 
used was shown as 515 in the certified copy of Part- I 
whereas in the original in Ex. R . 5 , it was shown as 513 . 
Thus it is obvious that the entry in the certified copy fur 
nished to the petitioner regarding the total number of ballot 
papers used at the polling station being 515 is a clerical 
mistake for 513 ballot papers . 


ste 


29 . The next one relates to the Polling Station No. 28 of 
Jayanagar Assembly Seguint Ex. P . 7 is the book con 
taining the certified copies of Part Time Part 1 of Form 
16 relating to the Jayanagar Assembly Segment, the ori 
ginal of which is Ex. F . 6 . The evidence of P . W . 1 in 
respect of the ballot paper account of Polling Station No. 28 
is found at page 24 of his deposition reads thus : 
" At page 55 of Ex. P . 7 , in Part -I the total No. of 

ballot , papers received wt the polling station was 
stown as 17760%. Atrot panos unused were 480 and 
ballot papir lised ware 550) instead of the correct 
figure of 580 . At page 56 in Part- 11, the total No. 
of ballot papers used was shown as 550 and the 
same figure was taken to Ex. P . 2 at page 23." 


Para 4 of Part I of Form - 16 gives the tctal number of 
ballot papers not inserted into the ballot box out of the 
ballot papers used at the rolling station . Sub - paras ( a ) , 
( b ) and ( c ) furnish the different classification under which 
used ballot papers are not being inserted into the ballot 
box. At the polling station No . 31 , in all 8 ballot papers 
out of the total numher of 513 balloi papers used were not 
inserted into the ballot box. Out of these 8 ballot papers, 
3 ballot papers were not inserted under sub -para (a ) - ballot 
papers cancelled for violation of voting procedure under 
Rule 39. There iemained only five ballot papers out of the 
total of 8 ballot papers not inserted into the ballot box . 
Again 8 ballot papers were shown under sub -para (6 ) 
ballot papers cancelled for other reason _ as having not 
been inserted into the hallot box . This figure of 8 , there 
fore , was obviously a clerical error for 5 since the total 
number of ballot papers not inserted into the ballot box 
out of the used ballot papers . was only 8 . If these 8 
ballot papers not inserted into the ballot box are deducted 
from 513 ballot papers used at the polling station , it would 
come to 505 and that was recorded in Part I as the number 
of ballot papers to be found in the ballot box . Actually . 
505 ballot papers were found in the ballot box at the time 
of counting as shown in Part II. The evidence of P . W . 1 
in the regard is thus minonstiated to be incorrect from 
releyant entries in the ballot paper account 


Certified copy of Part I and Part II of Form - 16 relating 
to Polling Station No. 28 is found at pages 55 and 56 
respectively of Ex . P . 7 . The total number of ballot papers 
received and the ballot papers to be found in the ballot 
box is shown as 1060 and 550 respectively . The serial num 
bers of the ballot papers not issued both with the sigha 
ture and without the signature of the Presiding Officer 
oere separately given . However , the serial number of the 
first ballot paper in the series of not issued ballot papers 
with the signature of the Presiding Officer, was incorrectly . 
noted as 77371. On verification of the corresponding ori 
ginal ballot paper account in Fx. R . 6 , it is found that that 
serial number was 773371. The serial numbers of the series 
of ballot papers not“ issued - with and without the signature 
of the Presiding Officer - - is shown as 773371 to 773851. In 
all it comes to 480 ballot papers. It is not disputed that 
as per the Rules , the Polling Officers are required to issue 
the ballot papers to the votar , starting with the ballot paper 
hearing the lowest serial number of the shies received and 
in the ascending order continuouslv till the voters are ex 
hausted . As stated above . 111 : is ! nuinder of the first not 
issued ballot paper of the scries vas 773371. This shows 
that the serial number of the last ballot paper issured in the 
series was 773370 . The serial number of the last ballot 
paper received at Polling Station No . 28 was 773881 and 
the serial number of the last ballot paper that 
was not issued was 773851. From these facts it is clear that 

the ballot papers bearing serial numbers in between 
- 773851 and 773881 were also the ballot parers not issued 

which comes to 30 ballot papers . However , there is an 
omission in not showing these 30 ballat papers with their 
serial numbers as the ballot rapers not issued under the 


31. Sri V . Krishnamurthy, next pointed out another in 
stance in the same Chamarajpet Assembly Segment in res 
pect of Polling Station No. 69 in aid of his contention . 
Part I and Part 1 of hom - 1€ relating to this booth is 
found at påges 137 113 138 respectively of Fx. P . 6 The evi 
dence of P . W . 1 on this item is found at page 28 reads 
thus : 


" At page 137 of Ex P 6 the total No of ballot 

papers received at the polling station were 980 , 
unused 475. used 505 and to be found in the 
ballot box 475 instead of the correct figure 505. 
At page 138 in Part II, the ballot papers were 
shown as 475 . The figure of 475 was taken to 
Ex . P . 2 at page 18 inter 
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Sri Krishnamurthy ondeavoured to score a formidable polnt 
in favour of the petitioner on this document, His argil 
ment proceeds on the basis tha. since the number of ballot 
papers not issued to the voters was shown as 475 , it neces 
sarily follows that the ballot papers used were 505 and 
that should have been the number of ballot papers to be 
found in the ballot box , whereas the ballot papers to be 
found in the ballot box shown in Part- 1 and tho actual num 
ber of ballot papers found at the time of counting was 
only 475 . Henco he argued that this is a clear case of 
mis -counting or wrong counting of the ballot papers which 
was less by 30 ballot papers than the ballot papers ought 
to havo been found in the ballot box . The fragility of this 
contention can be demonstrated with little effort by a closo 
scrutiny of the contents of the document. 


ballot papers received at the polling station was 1080 . Ballot 
papers used werc 664 and ballot papers to be found in the 
ballot box were also 664 as per Part I of Form16 . There 
is a clerical error in recording the number of ballot papers 
unused , 316 ballot papers were shown as the unused ballot 
papers as against the correct figure of 416 ballot papers . 
This can be verified from the serial numbers of the unused 
ballot papers given in the document. They were the ballot 
papers bearing Serial Numbers 283365 to 283780 . On propor 
culculation it would come to 416 ballot papers , 


Now coming to the counting, 664 ballot papers were 
actually found at the time of counting as can be seen from 
Part II of Form - 16 at page 60 Part II gives the details of 
the individual votes secured by each candidate . The certi 
fied copy of Part II shows that rospondent- 12 gocured 190 
votos . The evidence of P . W . 1 relating to thje polling Station 
is found at page 3 and 17 of his deposition reads as follows : 


" At pago 60 In Ex, P . 3 , the total number of votes count 

ed were shown 215 664 as against the correct No. 
656 " , 


At page 59 in Ex , P . 3 , the total number of ballot papers 

received was shown as 1080 , unused 316 and used 
at the polling station 664 in Part I, Whereas the 
ballot papers used is shown as 664 in Part II AT 
pago 60 . The ſigurc of 664 was carried to lx. P . 2 at 
page 90 " . 


On verification of the original document Ex , R . 2 relating 
to Part- II of Form 16 of Polling Station No . 30, it is found 
that the total number oť votes secured by the 12th respondent 
was entered as 198 and not 190 as shown in the certified 
cony. Thus, it is obvious that 190 votes secured by R - 12 
shown in the ceitified copy of Pait- I [ of Form - 6 was a 
clerical error , If the votes secured by respondent- 12 14 count 
od as 198 in my opinion it must be counted so then 664 
ballot papers found at the timo of counting in the ballators 
was correct. The same figure of 664 wan ted to Ex. P .2 
and also Ex , R9, the certified copy and the original final 
rout shoct in Form - 20 . Howover, while recording the indi 
vidual votes secured by respondent 12 only 192 votes as 
against 198 votes sçcured by him were entored in the final 
result sheçt thereby the total number of votes secured by 
respond 

e d by six votes . Tho ovidon.co OR W . 
1 at page 3 was based on the merc reading of the entries in 
the certified copy of Part II wheroin the individual votes 
secured by respondent- 12 was shown as 190 g agent 198 
votes secured by him and on that count, he calculated that 
the total number of ballot papore to be found in tho ballot 
box was 656 and not 664 as recorded in Part- 1 of Form - 16 . 
It is relevant to notice that the total number of ballot papers 
found in the ballot box at the time of counting was 664 as 
per Part- II, This shows that the evidence of P . W . 1 that thero 
was a wrong counting of the votes found in the ballot box 
has no gubstance . 


at 


There is no dispute as to the total number of ballot 
papers received at the polling station and their serial num 
bers . The total nuraber of ballot papers received was 980 
and their serial numbers were 618291 to 619270 . It is also 
not disputed , as stated carlier that as per the rules, the 
first ballot paper bearing serial number 618291 being the 
first ballot paper in the series recolved at the polling station 
and thoreafter the ballot papers bearing serial numbers in 
the ascending order were to be issued till all the volers who 
came to tho polling station to cast their vote were exhaust 
ed . However , as entered in Part I of Form - 16 the serial 
number of the ballot papers not issued " with the signaturo 
of the Presiding Oficer * starts with serial No . 618291 
that is the first ballot paper in the series received at the 
polling station and ends with 618750 , the total ballot papers 
comes to 460 . The ballot papers not issued " without the 
signature of the Presiding Officer " commences from 618751 
to 618766 , that is the next continuous series in the ascend 
ing order, tho total of wbich is shown as 15 though the 
actual total works out at 16 . This would show that either 
the total struck by the polling staff was wrong or a clerical 
CITOT was made in giving the serial unmber of the series 
of the ballot paper under that head. Again a figure of 505 
is shown against the colurn " total" of the unused ballot 
papers. The column showing the used ballot paper is kept 
blank . On a bare reading of the ontrics made in Part- I 
Ono would no doubt get an impression that the total unmber 
of ballot papers not issued was 475 but on docper scrutiny 
for the reasong statod above , this was the number of ballot 
papers that were actually issued to the voters and not not 
issued to the voters as appear on the face of the record . 
Reasonably it follows that the iemaining ballot papers of 
this series supplied to the polling station were the ballot 
papers not issued being the last ballot papers in the series . 
This conclusion I reach gains support from the fact that 
505 ballot papers were shown to have been the total num 
ber of ballot papers not issued . However , as stated supra , 
there is a slight error in the calculation of the total number 
of ballot papers , not issued " without the signature of the 
Presiding Oficer " being sbown as 15 instead of 16 if 
calculated on the basis of the serial number of the series of 
the ballot papers given in Part- I of Form - 16 . In that case 
the total number of ballot papers issued to the voters would 
come to 476 . However, we find in Part I that the total number 
of ballot papers to be found in the ballot box way recorded as 
475 and the actual number of ballot papers found at the time 
of counting in the ballot box ay per Part I was also 475. 
Thus there is a difference of one ballot paper between the 
number of ballot papere issued to the votors as per calcula 
tion on the one hand, and the number of ballot papers 
enterod in Part- I to be found and that actually found in 
tho ballot box at the time of counting on the other, for 
which we do not find any answer either in the evidence of 
from the document . However I may hasten to add that there 
is no difference between the ballot papers to be found in the 
ballot box as noted in Part - 1 and the number of ballot 
paper , actually found at the time of counting as shown in 
Part- II . Thus , I sco no force in this contention also . 


2 


33 . The last instance on which reliance was placed on 
behalf of the petitioner was one relating to polling station 
No . 54 of Jayanagar Assembly Segment . Ex. P 7 is the book 
containing the certified copics of Part 1 and Part II of 
Form - 16 relating to Jayunagar Assembly Segment of which 
Ex, R 6 is the original. Part T and Part IV of Form - 16 relat 
ing to Polling Station No . 54 is found at Page 106 and 
107 respectively of Ex. P 7 . It could be soon from Part I 
that 1130 ballot papers consisting of the series bearing Sl. 
Nos , 802171 to 803300 were received at the polling station . 
Tt was also rocorded therein under the appropriato column 
that 506 hallot papers weic lised at the polling station , Simi 
larly it is recorded that 504 ballot papers were to be found 
in the ballot box . Coming to Part- TT , it is seen that 504 
hallot papers were found in the ballot bor at the time of 
counting. 


The cvidence of P . W . 1 relating to this locumont is found 
at page 7 reads as follows : 


" Al pige 107 in Ex. P . 7 , the total number of votes 

polled were shown as 504. Whereas in Fx. P . 2 at 
page 24 , it was shown us 514 " 


32 . Another instance to which pointed reference made by 
Sri V . Krishnamurthy was in relation to Polling Station No. 
30 of Gandbinagar Asserbly Segmont. Ex P . 3 is the book 
containing the certified copies of Past I and Part II of 
Porm - 16 relating to Gandhinagar Assembly Segmont of 
which Ex. R . 2 is the original, Part I and Part II of Form 
16 relating to the Polling Station No . 30 ls found at pagos 
39 and 60 respectively of Ex P . 3 . The total number of 


Sri V . Krishnamurthy contended on the basis of the above 
matorial that at the final stage of the counting, the Roturning 
Officet counted 10 more voter than what was actually found 
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at the time of counting. This instance , according to the learn 
¢d Counsel, would be a very strong baso to support this conc 
lusion that there was a Wrong counting or miscounting of the 
votes . 


tho forogoing detailed discussion advertion to them , would 
clearly point out that all that the petitioner is able to point 
out is that there appears some sceming discrepancies but not 
real ones in ballot paper account due to certain mistaken 
entries in Part- 1 and Part- ll of Form - 16 and also in tho 
final result sheet in Form - 20. They were all due to clorical 
errors either in noting the serial numberg of tho ballot 
papers or in striking out the total or in entering them in the 
appropriate column in Part- I of Form - 16 . However , I find 00 
difference in the number of ballot papers recorded in Part- I 
under the column " to be found in the ballot box " and the 
actual number of ballot papers found at the time of counting as 
noted in Part - II of Form - 16 , except in one case in which the 
petitioner was able to point out a difference of one ballot 
paper, that too on the basis of the calculation of the figures 
with reference to the serial number of the unused ballot papers 
furnished in Part- I. It was not unlikely that cvep that mistake 
was due to an accidental slip in noting the serial number of the 
unused ballot papers thereby raising the number of ballot papers 
to be found in the ballot box by one, Factually even with 
regard to that solitary instance , it is found that the number of 
ballot papers to be found in the bollot box as recorded in 
Part- I exactly corresponds to the number of ballot papers 
found at the time of counting as could be secn from the entries 
in Part- II, Tbis fact would suggest that the ballot paper toate 
be found in the ballot box were supposed to be more oy ogo 
ballot paper than what was recorded in Part- l but factually it 
WAS not so . 


Before adveiling to the merity of this argument, I would like 
to refer to some more relevant entries in the certified copies 
of Part I and Part II of Form - 16 , As I stated earlier, the bundle 
of ballot papers received at this polling station contained in 
all 1130 ballot papers bearing the serial numbers starting 
from 802171 to 803300 , Out of these ballot papeis received , 
ballot papers bearing Sl. Nos. 802680 to 803288 were shown 
to have been unused. It is further shown, that out of the 
ballot papers unused , ballot papers bearing Sl. Noy. 802686 
to 802700 were with the signature of the Presiding Officer 
and ballot papers bearing Si, Nos. 802701 to 803288 were 
without the signature of the Presiding Officer. Under Para 
4 , 2 ballot papers bearing Sl. No . 803299 und 803300 were 
shown to have been the ballot papers lised at the polling 
station but not inserted into the ballot box and again under 
sub - para 4 ( a ) one more bullot paper bearing $ 1. No, 802397 
was shown to have been cancelled for violation of voting 
procedure under rule 39 . On a persual of the above entries, 
it is clear that only the ballot papers commencing in the 
Serice bearing Si, Nos . 802171 to 802685 and the two ballot 
papers last in the series bearing Sl. Nos. 803299 and 803300 
were issued to the voters, the reuson being that as per the 
rules , ballot papers required to be issued to tho voters by 
the Polling Officers are the ballot papers commencing from 
tho first ballot paper in the series and in the ascending order 
and in the case of tendered ballot pupers they should 
commence from the other end of the series. The ballot paper 
shown to have been cancelled for violation of tho voting pro 
cedure under rule 39 and not inscited into the hallot box was 
also included in these series. Again we have two more ballot 
papers bearing the Sl. Nos, of the last and last but one in the 
series of the ballot papers supplied to the polling station shown 
torx been used at the polling station but not inserted into 
the ballon bur b ese two bullot papers should necessarily 
fall under the category or Tondered ballot papcis ; in view of 
their Si, Nos. being the last and last but one in the series 
of the ballot papers supplied to the polling station as is cvi 
dent by virtue of rule 42 ( 3 ) ( a ) of the rules . Further those two 
tendered ballot papers were not correctly entered under the 
appropriato column in Part-I, I almo .borioad . nether clerical 
error in noting the serial numbers of thc usused DATOT 
papers, As I adverted above , the only ballot papers that were 
issued to the voters were the ballot papers starting with si, 
No. 802171 and ending with Sl. No. 802685 and the last two 
ballot papers in the series bear the Sl. Nos . 802299 and 
803300 . The ballot papers therefore that were unused , were 
those ballot papers boaring Sl. Nos. commoncing from 
802686 to 803298 and not 803288 is entered therein . On a 
propor calculation of the ballot papers issue to the voters 
other than the two tendered ballot pupeis , the total number 
of ballot papers issued would come to 515 . If we add the 
two ballot papers issued to the voters but trcuted as tendered 
ballot papers to the total of 515 , the total of the ballot papers 
Isued or uscd would come to 517 and not 506 as shown in 
Form - 16 , Out of these 517 ballot papers used at the polling 
station , 3 ballot pupers viz ; the two tondered hullot papers 
and one ballot paper cancelled for violation of voting pro 
cedule under rule 39 , were not inserted into the ballot box 
as per the entries in Puit - I, the result being that $ 14 ballot 
papers und not 504 Q8 shown under the lppropriate para 
were to be found in the ballot box . 

In the certified copy of Part-II , the total number of ballot 
pupers and not 504 as shown under the approprlate para were 
Qumber tallies with the number of vulid votes secured by 
all the candidates put together as could be seen from the other 
entries in Part II. On verification of the entries in the origi 
nal of Part II contained in Fx. P 6 , I noticed that the total 
number of ballot papeis found at the timo of counting in the 
ballot box was recorded as 514 including the 10 rejccted 
ballot papers . Thus, it is obvious that in the certified copy 
of Part- II, there was a clerical error in not showing the reject 
ed ballot papers. However , while posting the entries into the 
final result sheet in Foim - 20 , the correct figure of 514 ballot 
papers were taken into account. This was the evidence of 
P . W . 1 and also borne out from the records. Thus, I 60e 10 
merit in this contention also . 


We 


35. Now coming to the evidence of P . W . 1 on this aspect 
of the case , it is my considered view that the petitioner cannot 
draw any valid assistance in support of the point under con 
sideration . The whole of his evidence on this aspect wag 
nothing but reading the contents of the certified copies of 
the ballot paper account in Form - 16 and the final result sheot 
in Form - 20 und pointing out certain apparent inconsistoncios 
noticed by him on reading them . Sri Krishnamurthy, learned 
Senior Counsel appearing for the petitioner, in the course of 
his argumcot has fairly submitted that the points canvassed 
in respect of the specific instances referred and stressed by 
him , would cqually apply to all tho 37 alleged instances of 
excess votes being counted and about 100 instances in which 
the ballot papers were counted less than the ballot papers used . 
Basing on this submission , I must hold that the reasoning 
adoptod by me in dealing with the instance referred hereinabovo 
would equally apply in respect of the other instances of alleged 
miscounting, althongh no specific reference was made to 
them on behalf of the petitioner except advancing a general 
argument. In the absence of any spocific argument built upon 
in respect of any other specific instance , it would be hazardous 
to wade through the evidence of p . W , 1 and scrutinize all the 
cntries referred by him . in his evidence . 


36 . Sri V . Krishnamurthy next contended that the 12th 
respondent scored his victory over the petitioner by a slender 
majority of 2727 votes and this would serve as one of tho 
factors justifying verification and recount of the ballot papers . 
| sec absolutely no force in this argument. In the Indian 
democracy consisting of multi-party system , there used to bo 
multi- cornered fights not wply by political parties but also by 
large number of independents for a single seat to the legisla 
tures in the States or the Centre , the voters being large for 
cach constituency, more so to the Lok Sabha Constituency 
which consists of several Assembly Segments , large number of 
voters among them being illiterates , the success of a candi 
date by a fow votes over his nearest rival would be considered 
as his tremendous success and further it shall have a greater 
impact on the electrorates of the constituency , especially in vlow 
of the various safeguards provided under the rules for the proper 
counting of the votes and to exclude any possible mischief 
or trickery to be played by any of the persons involved in the 
process of counting. The election in the instant case is a strik 
ing example of the situation explained above. 

20 Candidates were in the field to contest a single Lok 
Sabha seat from the Bangalore South Constituency of whom 
some contested on party -tickets and aomo as independents, 
The Constituency consisted of 8 Assembly segmente . As many 
as 4 ,41, 783 electors exercigod their franchise , The 12th 
respondent was declared elected with a margin of 2727 votes 
over his nearest rival, the petitioner herein , Tho margin of 
votes in the situation explained above by which the success 
of the 12th respondent over the petitioner cannot be treated 
25 marginal so as to justify verification and recount of all 
the ballot papers . The Supreme Court has time and again on 


34 . A close scrutiny of the documents and the evidence 
adduced by the petitioner on this aspect of the case and 
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phasized that the slender majority of votes polled by the 
winning candidate over his nearest rival will not be a ground 
fou recount (See Bhabi s Case (5 ) and Ram Autar v . Ram 
Gopal (6 ) A .I . R . 1975 S . C . 2182 . In the former case the 
difference was only 94 votes in which the Supreme Court 
did not permit even sample inspection as ordered by the 
Election Court and in the latter case , the ditterence was only 
22 votes in which the Supreme Court did not approve the 
election Court s order foi general scrutiny and recount of 
the ballot papers. Thus, I see no force in this contention , 


37 . On the same line of argument Sri V . Krishnamurthy 
next contended that there was large number of ballot papers 
rejected as invalid and this again would point out that 
there was no proper verification of the ballot papers and 
the authorities competent to take a decision on this aspect 
did not apply their mind before taking the decision . This 
argument does not appeal to me for the reasons I presently 
show . 

In the first place I do not consider that the rejection of 
the ballot papers was very large when compared to the 
total number of votes polled . As I observed earlier , 
4 ,41,783 electors had exercised their franchise out of which 
only 8067 ballot papers were rejected . It cannot be dis 
puted that large number of voters were illiterates. Added 
to this, there were 20 candidates in the field . Naturally , 
the size of the ballot paper must have been comparatively 
big , consisting of 20 names with corresponding 20 symbols 
all printed on one side of the ballot paper. In these state 
of affairs and also taki . . . . . . . . . . he large number 
of voters who had . 1 . !. : . ; , . 11 . 1 , being illiterates, 
rejection of 8067 vcnis i , 

pinion , cannot be 
considered large , as the learned Counsel for the petitioner 
wanted me to understand . Secondly , this circumstance would 
suggest that Sri R . N . Narasimhamurthy, learned advocate 
for the 12th respondent was right in his submission that 
the counting was done cautiously and methodically by exer 
cising due care and diligence in the verification of the ballot 
papers. · So I find no meiit in this argument. 

38 . The next contention of Sri V . Krishnamurthy was 
that this is the first case of the kind on the points raised 
or granting an order of verification and recount, in - as-much 
as the petitioner is able to produce not only dral evidence 
but also documentary evidence to show that there was 
defect in the process of counting. He further contended 
that the verification and recounting of the ballot papers 
does not mean that it relates to the ballot papers found in 
the ballot box but one has to go behind the stage of actual 
counting and verify the accounts of the ballot papers supplied 
to each pólling station , the ballot papers 
used , unused and to be found in the ballot box as recorded 
in Part I of Form - 16 and the accounts of the ballot papers 
shown in Part II of Form - 16 after the counting of the 
votes. The mere fact that the petitioner has adduced oral 
and documentary evidence in support of his plea for veri 
fication and recount of the ballot papers by themselves 
would not make the case , the first of its kind on the points 
raised . Much would depend upon the value and the efficacy 
of the material produced I have scanned and scrutinised 
both oral and documentary evidence produced with meticu 
lous care and caution in the earlier portion of the order 
and pointed out how un .icceptable they are . Further the 
stand taken by the petitioner to show that the result of the 
election of respondent- 12 has been material affected was on 
accourit of improper reception of invalid votes in favour of 
the 12th respondent, improper rejection of valid votes cast in 
favour of the petitioner , improper inclusion of valid votes 
cast in favour of the petitioner , in favour of other res 
pondents and contravention of rules 53 , 55 and 56 of the 
"Rules . All these grounds relate to the stage of actual 
counting of the ballot papers after the polling was over . 
In that view , the argument advanced to stretch the scope 
of the enquiry beyond the ambit of verification of the ballot 
papers and the counting of the votes cannot be sustained . 
The ballot paper account in Form - 16 will be considered only 
to the extent it is relevant for the purpose of finding out 
the regularity in the verification of the ballot papers and 
counting of the votes. In that view , the relevaincy of Part 
I of Form - 16 is limited to the extent of the ballot papers 
to be found in the ballot boxes and Part- II of 
Forin - 16 which gives the details of the ballot 
papers found in the ballot boxes. The other details in 
Part-1 of Form - 16 have no relevancy considering the scope 
of the enquiry in this case, ip view of its limited ambit . 
Thus , I see no force in this submission also . 


39. The next argument of Sri V . Krishnamurthy was that 
as per the particulars recorded in Part I of Fortr - 16 , the 
total number of ballot papers to be found was 4 ,41,648 
but the ballot papers actually found in the ballot boxes at 
the time of counting were only 4 ,41 ,256 . i hus there was a 
diffe, ence of 392 ballot papers which is a prima facie 
evidence of miscounting. The conclusion I reached ealier 
on a consideration of the argument advanced on the alleged 
inconsistencies found in Part- I and Pare- 1 Of Form - 16 by 
the learned Counsel for the Petitioner will be a complete 
answer to this argument. No further elaboration is neces 
sary on this point. 

40. Sri V . Krishnamurthy next placed strong reliance on 
a decision of the Supreme Court in P . MALAL CHAMI v . 
M . A . AMBALAM ( 7 ) AIR 1973 - S . C . 2077 in which the 
Supreme Court approved and confirmed the order of the 
election Judge directing a general recount and argued that 
the facts and circumstances of this case squarely falls within . 
the arbit of the above decision . The grounds on which 
the election judge granted an order for recount of the votes 
have been enumerated in para 2 of the decision of the 
Supreme Court. The Election Sudge, on the scrutiny of the 
evidence , reached the conclusion that those grounds were 
established by evidence . The Supremt Couit proceeded on 
the basis that all those grounds on which the election 
judge relied in support of granting an order for general 
recount, were established in that case and the - order passed 
by the Election Judge for a general recount on those esta 
blished grounds was well founded . In the instant case , I 
noticed in the course of this order that the petitioner has 
not established the allegations made in the petition in 
support of the ground for verification of the ballot 
papers and a general recount of the votes. Thus, in 
my view , the above decision will not help the petitioner 
to advance his case in the nature of the evidence adduced 
by him . 

41 . As regards the other allegations madkassins the peti 
tion , other than the two points comuseu by Sri Krishna 
murthy in the course of his arguments , it may be noticed 
that Sri Krishnamurthy did not press them , in my opinion , 
rightly , for try consideration . The evidence adduced to 
substantiate those allegations in vague , indefinite , inconsistant 
and highly interested . No detailed discussion of the Ni 
dence is necessary iſt view of the stand taken by Sri Krishna 
murthy . Suffice it to say that these allocations have rot 
been substantiated by cogent and inductory cvidence 

42 . Now coming to the argument canvassed by Sri R . N . 
Narasimha Murthy, learned Advocate appearing for the 12th 
respondent, I need not consider them in detail as most of 
the points urged by him have been covered in the course 
of the discussion of the evidence with reference to the points 
canvassed on behalf of the petitioner . However , I would 
like to refer incidentally to one argument advanced by him 
relating to the absence of a concise statement of material 
facts as required u / s 83 ( 1) (a ) of the Act in the election 
petition regarding the allegations made in Tespect of the 
alleged discrepancies in Part I and Part II of the ballot 
paper account in Form - 16 and the corresponding entries in 
the final result sheet in Forer - 20 . 

It is no doubt true that in the first instance the petitioner 
has merely stated in the petition (vide Para 19 ) that the 
total number of votes are not tallying with orm - 16 . No 
further details or particulars Jave been furnished in the 
petition regarding this allegation . However the petitioner 
filed an application I.A . II unđer order V " rule 17 read with 
Section 151 C . P . C . seeking permission to amend the petition 
by incorporating the averments set out in paragraphs 19 ( A ) 
to 19 ( D ) just after paragraph 19 of the Election Petition . 
That application was contested by respondents 9 and 12 . 
This Court by a considered order dated 28 - 10 - 1980 allowed 
that application . 


It was the sabmission of Shri R . N . Narasimha Murthy 
that though this Court has allowed the amendment, since 
the petitioner failed to amend his election netition after the 
said order by incorporating paragraphs 191V to 19 (D ) 
within the time allowed under law , the petitioner cannot rely 
upon the averments contained in those paragraphs by vitrue 
of Order VI Rule 18 C .PC : In that view , that submission 
was that the election petition was left in ils original condi . 
tion . On this basis , he contended that the election Detitio 
suffers from want of concise statement of material faci 
in support of the allegations made in respect of the ballot 
paper accounts and the final result sheet. 
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As against this , Sii V . Krishnamurthy , learned Senior 
Counsel appcaring for the petitioner , submitted that the 
plen used by Sri R . N . Narasimha Mulhy wag nothing but 
a technical plea and that the petitioner could seek permis 
sion of the Court to extend time even at the stage of 
argument. However, he maintained that Sri Narasimha 
Murthy cannot raise this plea at the time of argurent since 
ho has not raised such an objection in his additional written 
statoment dated 28 - 11- 1980 . If he had raised such an 
objection , the petitioner would have sought for extension of 
time for incorporating the amendmcot allowed by this Court, 
in the election petition . He further submitted that the would 
Jike to meet the technical plea raised by Sri Narasimha Murthy 
by a technical plen . 


I do not think that I need record any finding on this 
question in the light of the pointy canvassed by Sri V . 
Krishnamurthy in the course of his argument and the view 
I have taken on those points, 


løsuo , Nay well be a fresh pressure op fuckless 
candidatos, particularly when the winning margin is 
only a few hundred votes as here , to ask for 4 
recount. Micawberyhly looking for numerical good 
fortune or windfall of chance discovery of illegal 
rejection or reception of ballota . This may tend 
to a dangerous disorientation which invades the 
democractic order by injecting widespread scope 
for rcopening of declared returns, unless the Court 
restricts ręcourse to recount to cases of genuinc 
apprehension of misconduct or illegality on other 
compulsions of justice necessitating such a drastic 

step " , 
44 . In view of the stand taken by Sri V . Krishnamurthy 
at the time of argument restricting his contentions on two 
primary points, I do not find it necessary to discuss in 
detail the various issues foi mulated for decision . In the 
light of my discussion on the points raised by Sri V . Krish 
namurthy, and the conclusion reached thereon , my findings 
on issues Nos. 1 to 13 and 16 to 18 arc all in the negative . 
As regards issue No. 14 , as I have observed earlier, I noticed 
certain clerical mistakes in making the entries in Part I and 
Part II of Form - 16 by the concerned Officials. However , 
those clerical mistakes would not demonstrate that there has 
been clear violation of the provisions of Section 100 ( 1 ) ( d ) 
( iv ) of the Act for the lessons already recorded in the 
body of this order. I answer this issue accordingly . Issue 
No. 15 does not arise for decision since no argument was 

addressed on the question covered under this issuc, IgALIO 
No. 19 also does not survive for consideration in view of 
my findings on other issues relating to the main relief. 

45. In the result , for the reasons stated above , this 
Election Petition falls and is dismissed with coste of Res 
pondent- 12 . The other respondents do bear their own costs. 
Advocate s foo is fixed at Rs. 500 . 

Sd - N . R . KUDOOR , Judge 

17 - 8 - 1981 
[No. 82 /KT-HP180 ] 
V . K . RAO , Under Secy . 


43. I have discussed the evidence adduced and all the rele 
vant material placed on record . It is time for fre to close 
the discussion , However, I find it extremely useful before 
closing the case to refer to a note of caution sounded by 
the Supreme Court in CHANDA SINGH v . SHIVA RAM (8 ) 
A . I.R . 1975 S. C . 403 , speaking through V , Krishna Iyer, 
J. It reads : 


" A demociucy runs «mooth on the wlicels of periodic 

and pure elections. The verdict at the polls un 
nounced by the Returning Officers leads to the for 

nation of Governments . A certaln amount of 
stabilityT 

e steres, process is essential. If 
the counting of the ballots are interfered with by 
too frequent and Aippant recounts by courty a new 
system is intioduced through the judicial instru 
ment. Moreover, then - cecrecy of the ballot which 
is sacrosanct becomes exposed to deletéritotriptange 
if recount of votes is made easy . The general 
reaction , then there is judicial relaxation on this 


भारत निर्वाचन आयोग 

आवेश 


To farcit , 28757 , 1981 
आ० अ० 1390 -- यत. निर्वाचन आयोग का समाधान हो गया है कि मई , 1980 में हुए, बिहार विधाम सभा के लिए माधारण निर्वाचन के लिए 
"266-75Ft ta faatam - T IT Ara 2757 TA GEHTZETT soft T6 TATA 41 -164 , that, ( ATHEN), Tia , format partar ( fants ) 
लोक प्रतिनिधित्व अधिनियम , 1951 तथा नीन बनाए गए नियमो द्वारा अपेक्षित अपने निर्वाचन व्ययों का कोई भी लेखा दाखिल करने में असफल रहे है ; 

पौर यत उक्त उम्मीदवार को भजी गई सूचना प्रविरित बापम प्रा गई है और निर्वाचन आयोग का यह ममाधान हा गया है कि उसके पाग इस 
असफलता के लिए काई पर्याप्त कारण या न्यायोचिन्य नही है । 

__ _ अत अब उक्त अधिनियम की धारा 10-क के अनुसरण में निर्वाचन प्रायोग एसपसारा उक्त श्री राजेन्द्र प्रसाद को संसद के किसी भी मदन के प । 
किसी राज्य विधान सभा अथवा विधान परिषद के मदस्य चुने जाने और होने के लिए इम प्रावेश की तारीख मे तीन वर्ष की कालावधि के लिए निरहिम घोषित 
PATTI 

{a fuere f4080 / 260/ 80 ( 356 ) ] 
ORDERS 
New Delhi, the 28th November, 1981 

that he has no good reason or justification for the failure ; 
O .N . 1390. — Whercas the Election Commission is satisfied Now , therefore, in pursuance of section 10A of the said 
that Shri Rajendra Prasad , Vill Pahia , P . O . Hewai, P . S . Act , the Election Commission hereby declares the said Shri 
Barkagaon , District Hazajibugh ( Bihar ) a contesting candi Rajendra Prasad to be disqualified for being chosen as, 
date for general election to the Bihar Legislative Assembly 
hold in May , 1980 from 266 -Burhigaon Constituency, has 

and for being a member of either House of Parliament or 
failed to lodge an account of his election expenses at all of the Legislative Assembly or Legislative Council of a 
as required by the Representation of the People Act, 1951 , Stato for a period of three years from the date of this 
and the Rules made thereunder : 

order. 
And whercas thc Notice issued to the candidate was re 
turned undelivered and the Election Commission is satisfied 

[No. BR -LA 266 80 (356 ) ] 
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नई दिल्ली, 7 दिसम्बर, 1981 
आ०अ० 1391 --निर्वाचन प्रायांग का ममाधान हो गया है कि नीचे की मारणी के स्तम्भ ( 2 ) में यथा विनिर्दिष्ट लोक सभा के निर्वाचन के लिए 
जो स्तम्भ ( 3 ) मे विनिविष्ट निर्वाचन - क्षेन्न से हुपा है, म्नम्भ ( 4 ) में उसके सामने विनिर्विष्ट निर्वाचन लड़ने वाला प्रत्येक अभ्यर्थी लोक प्रतिनिधित्व अधिनियम 
195 1 तथा तीन बनाए गए नियमो भाग अपेक्षित समय के भीतर और रीनि में उक्त सारणी के स्तम्भ ( 5 ) में यथा उपर्णिम रूप में अपने निर्वाचन व्ययो 
का लेखा दाखिल कर में असफल रहा है ; 

और उक्त अभ्यर्थियो न मम्यक सूचना दिए जाने पर भी उक्त प्रमफलता के लिए या तो कोई कारण अथवा स्पष्टीकरण नही दिया है या उनके द्वारा 
दिए गए अभ्यावेदनों पर यदि कोई हो विचार करने के पश्चात् निर्वाचन आयोग का यह समाधान हो गया है कि उनके पास उक्न असफलता के लिए कोई 
पर्याप्त कारण या न्यायोचित्य नहीं है , 

अस अब निर्वाचन आयोग का उक्त अधिनियम की धारा 10-1 के अनुमरण मे नीचे की सारणी के स्तम्भ ( 4 ) में पिमिदिष्ट व्यक्तियों को संसद के 
किसी भी मदन के या किसी गज्य की विधान सभा अथवा विधान परिषद् के मदस्य चुने जाने पौर होने के लिए इस प्रादेश की तारीख से तीन वर्ष की माला 
वधि के लिए निरठिन घोषित करता है । 


सारणी 


- 


- 


- - 


- 


- 


- 


- 


- - - - 


- 


क्रम 


निर्वाचन की विशिष्टिया 


निराहना का कारण 


नाक मभानिर्वाचन क्षेत्र की 
क्रम० स० ओर नाम 


निर्वाचन लड़ने वाले अभ्यर्थी का नाम 
एवं पता 


- 


- - -- - - - 


- - - - - 


- 


- - 


- 


- . . .... . . 


5 


12-शिवहर 


1. बिहार लोक मभा निर्वाचन 

1980 (बिहार ) 


2. 


- वही 


22- जगरिया 
( प्र० जा० ) 


श्री राज मन्दन माह 

लेखा वाबिल नही किया । 
गांव माधूरापुर 

कवाना गटिया ( वेग ) 
जिला सोनामढ़ी (बिहार ) 
श्री हरि लाल राम 

लेबा समय के अन्दर तथा रीति 
गांव सुन्दरी 

से दाखिल नहीं 
पोस्ट मासायोग बसायम. mero 
जिला पूर्णिया ( बिहार ) 
श्री जोगेश्वर डोम 

लेखा वासिल माही किया । 
गाव कलपीर बीबीजrtments 
पोस्ट भाषागज 
जिला पूर्णिया (बिहार) . . . 


M 


- यही 


23-किशनगज 


- - 


- - - 


- 


- - 


- - - - 


- 


- - 


New Delhi , the 7th December , 1981 


[ स० 76/बिहार लो० स०/ 80] 

आदेश से 
मी० एल० रोज , अवर सचिव 

भारत निर्वाचन आयोग 
And , whercas, the said candidate have either not furnisbod 
any reason or cxplanation for the said failure even after duo 
notice or the Election Commission , after considering the 
representations made by them , if any, is satisfied that they 
have no good reason or justification for the sald failure 
___ Now, therefore, in pursuance of section 10A of the saia 
Act, the Election Commission hereby declares the persons 
specified in column ( 2 ) of the Table below to be dis 
qualified for being chosen as , and or being a member of 
eịther House of the Parliairent or of the Logislative Assemb 
ly or Legislative Council of a State for a period of 3 years 
from the date of this order , 


O . N . 1391, - Whereas the Election Commission is satisfied 
that cach of the contesting candidate specified in column 
( 4 ) of the Table below at the election to the House of the 
Pcoplc as specified in column ( 2 ) and held from the cons 
tituency specified in column ( 3 ) against his name has failed 
to lodge an account of his election expenses within the time 
and in the manner, as shown in column ( 5 ) of the said 

Table as required by the Representation of the People Act, 
1951 and the Rules made thereunder ; 


TABLE 


Name of the contesting candidates 


Reason for disqualification 


Sl. Particulars of election 
No . 


S . No. & Name of the 
Assembly / Parliamentary 
constituency 


- 


- 


- 


- 


- 


- - 


- 


- - 


- .. . 


- 


- 


- - - 


- - - - - 


2 


3 


- - 


- 


- 


Account not lodged 


1. General Election to the House 12 - Sheohar 

of the People , 1980 ( Bihar) 


ShriRajNandan Sah , 

Vill. Madhurapur , 
P. O . Gamharia ( Dhong) , 
Dist. Sitamarhi ( Bihar ). 
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- - - - -- - - - -- - 


- 


- - 


- 


_ 


. -- - - 


- - 


- 


- 


- 


- 


22 - -Araria (SC) 


Gonoral Eloction to the 

House of the People 
1980 ( Bihar ) 


Account not lodged in time & 

in the manner required by 
law. 


Shri Hari Lal Ram , 

Vill . Sundri, 
Post Ashabhag , 
Batraha , 

Dist. Purnea ( Bihar ) 
Shri Jogeshwar Dome, 

Vill , Kalpir Bibiganj, 
Post. Bibiganj, 
Dist. Purnea ( Bihar ) 


, 


- do 


23 . - Kishanganj 


Accountnot lodged . 


[ No. 76/ BR- HP/ 80 ] 

By Order , 
C . L . ROSE , Under Secy. 


भारणी के स्तम्भ 


नई दिल्ली, 7 दिसम्बर , 1981 
मा०प्र० 1392. - -निर्वाचन पायोग का समाधान हो गया है कि नीचे की मारणी के स्तम्भ ( 2 ) मे यथा विनिर्दिष्ट लोक मभा/ राज्य विधान सभा के 
निर्वाचन के लिए जो स्तम्भ ( 3 ) में मिमिविष्ट निर्वाचन क्षेत्र से हुआ है, स्तम्भ ( 4 ) में उसके सामने विनिर्दिष्ट निर्वाचन लड़ने वाला प्रत्येक अभ्यर्थी लोक प्रति 
निधित्व अधिनियम 1961 तथा तसीन बनाए गए नियमों दाग अपेक्षित ममय के भीतर और रीति में उक्त मारणी के स्तम्भ ( 5 ) मे यथा उपर्दाशन कप में 
अपमे निर्वाचन व्ययों का लेखा दाखिल करने में असफल रहा है , 


र निर्वाचन लान 


में यथा उपदार 


और उक्त अभ्यर्थियों ने सम्यक सूचना दिए जाने पर भी उक्त प्रसफलता के लिए या तो कोई कारण प्रथया स्पष्टीकरण नहीं दिया है या उनके वाग 
दिए गए मायावेपनों पर यदि कोई हो , विचार करने के पश्चात् निर्वाषन प्रायोग का यह समाधान हो गया है कि उनके पास उक्त अमफलमा के लिा कोई 
पर्याप्त कारण या न्यायोचित्य नही है , 

प्रतः प्रवचनमायोग उक्न अधिनियम की धारा 10- के अनुसरण में नीचे की सारणी के स्तम्भ ( 4 ) में विनिर्विष्ट व्यक्तियों को संसद के किसी भी सवन 
या किसी राज्य की विधान ममा म पिपान परिषद के सदस्य चुने जाने और होने के लिए इस प्रादेश की तारीख मे तीन वर्ष की कालावधि के 
लिए निरहित घोषित करता है । 

सारणी 


AMMAR 


धनियम की धारा । सवयअनुसरण में नीचे की मागणी केएक्कम मायेमें किनिविष्ट व्यक्तियों को संभव के किसी भी सवन 


झम 


निर्वाचन की विशिष्टियां 


विधान सभा लोक सभा निर्वाचन क्षेत्र निर्वाचन लाने वाले प्रभ्यर्थी का नाम निर्हता का कारण 
की क्र० सं० और नाम 

तथा पता 


1 


... . 


.. . 


. 


80 -फरौली 


1 . राजस्थान विधाम मभा के लिए साधारण 
निर्मापन 1980 


श्री पम्पोला, नदी बरखेड़ा, विधि द्वारा अपेक्षित कोई भी भी 

forfit 
तहसील करौली , जिला सवाई लेखा याम्बिल करने में असफल । 
माधोपुर ( राजस्थान ) 
श्री भजन लाल , टोलीबार 

विधि द्वारा अपेक्षित कोई भी लेखा 
तहसील करोली, जिला सवाई माधोपुर दाखिल करने में असफल । 
( गजस्थाम ) 


2 


बही 


80 करोली 


[ स० 76/ राज०/ 61( 165- 168) ] 

प्रादेश से , 
धर्म वीर, प्रवर सचिव 
भारतनिर्वाचन आयोग 


New Delhi , the 7th December, 1981 


O . N . 1392 . -_ Whercas the Election Commission is satisfied that each of the contesting candidates specified in column ( 4 ) of the 
Table below at the election to the House of the Poople / Stato Legislative Assembly as specified in column (2 ) and held from the consti 
tuopcy specified in column ( 3 ) against his naine has fallod to lodge an account of his cloction exponsos within thc tiine and in the manner . 
as shown in column ( 5 ) of the said Table as required by the Representation of the People Act, 1951 and the Rules made thereunder : 


ISTANT 
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And, whercas , tho said candidates have olther not furnished any reason of explanation for the said failure even after due notice or 
the Election Commission , after considering the representations niedo by them , if any , is satisfied that they have 110 good reason or justi 
lication for the said failurc , 

Now , therefore, in pursuance of section 10A of the said Act, thc Electrion Commission hereby declares the persons specified in 
column (4 ) of the Table below to be disqualified for boing chosen as, and for being a member of either House of the Parliament or of the 
Legislative Assembly or Legislative Council of a State for a period of 3 years from the date of this order. 

TABLE 

- - - - 
Sl. Particulars of election S . No. & Name of the Name and address of the contesting Reason for disqualification 
No. 

Assembly / Parliamentary 

candidate 
Constituency 

- 1 


- - 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


- 


T 


- 


- 


4 


80 -- Karauli 


1. General Election to Rajasthan 

Legislative Assembly , 1980 . 


Failed to lodge any account of 
election expenses required 
by law , 


- - 
Shri Pampola , 
Nadi Ber Kheda, 
Teh : Karaudi, 
Distt. Sawaimadhopur (Rajasthan ). 
Shri Bhajan Lal, 
Dholi Khar, 
Teh : Karauli, 
Diatt. Sawaimadhopur (Rajasthan ) 


2. 


- do 


80 – Karauli 


Failed to lodge any account of 
clection expenses required by 


law . 


[No, 76 /RJ/81(163- 166)] 

By Order, 
DHARAM VIR , Under Secy , 
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